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ABSTRACT

Section 161/1, paragraph one of the Criminal Procedure Code (CPC)
allows courts to dismiss a bad faith complaint instituted by an injured person, and
paragraph two specifies court obligation to deny a complaint instituted by the injured
person willfully violating a final court order or court judgment in a previous case,
leading to widespread debates:

First, CPC provisions explicitly cite the term good faith: Section 253,
paragraph one; and Section 254, paragraph two. Both pertain to courts collecting fees
if a party dishonestly institutes civil claim proceedings in connection with an offence
without exercising criminal justice genuine rights. In Sections 70 and 329 of the Criminal
Code (CQ), the term good faith implies that the actor is unaware of any required fact
while acting, unlike prosecuting in bad faith according to Section 161/1, paragraph one
of the CPC, alluding to dishonesty. Accordingly, questions arise on the existence, status,
and applicability of the principle of good faith in the criminal procedure system.

Second, legitimacy of Section 161/1, paragraph one of the CPC allowing
courts to dismiss a bad faith complaint instituted by an injured person even if the case
has merit is debated. Paragraph two, citing court obligation to deny a complaint
instituted by the injured person willfully violating a final court order or court judgment

in a previous case would be discriminatory.
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Third, legal sanctions are severe due to the win-lose nature of the case.
The same prosecutor is prohibited from refiling lawsuits with the same charge. In
additional, the wording of Section 161/1 is ambiguous, leading courts to hesitate to
exercise authority. Consequently, interpretation and application guidelines for this
provision should be clearly explicated.

Results were that although there is no provision explicitly identifying the
principle of good faith, it is well established in the criminal justice system, influencing
many provisions and reflecting court precedents. Examples include the principle of de
jure injured persons, calumnia cases, or submission cases ordering the return of
forfeited properties as a general principle of law. Unlike Section 4, paragraph two of
the Civil and Commercial Code (CCC), the CPC has no provision potentially identifiable
as a source of law, so applying the general principle of law leads to problems in the
aspect of juristic methods limiting the application, especially when reducing a party’s
provisional rights. This dissertation proposes that the principle of good faith according
to Section 5 of the CCC, as positive law, should be adjudicated by Section 4, paragraph
one of the CCC according to the systematic interpretation doctrine. However, to use
the principle of good faith under Section 5 of the CCC shall not contradict provisional
rights unless expressed exceptions exist, such as Section 161/1 of the CPC.

Next, the objective of Section 161/1, paragraph one of the CPC is to
prevent the criminal justice system from being used for anything other than its sole
lawful purpose, bringing offenders to justice. Vexing another individual, bargaining in
another case, and collecting civil debts are not lawful purposes. Prosecution for these
purposes is termed malicious. As with any other existing case-dismissed measures of
the CPC, such as the principle of de jure injured persons or prosecutors failing to appear
on the date of hearing, the court is empowered to technically dismiss such cases, even
if well founded. Eliminating malicious prosecution also protects individuals from being
forced to engage in unreasonable criminal processes. This legitimizes paragraph one,
but paragraph two aims to retaliate against former accusations of violating past court
orders or judgments, despite sanctions which should be solely imposed in original

cases. Declining all new complaints filed regardless of minimality of previous cases is
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likely contrary to the principle of proportionality. Therefore, paragraph two may be
seen as unconstitutional and illegitimate. It should be repealed.

Finally, as provisional interpretation, malicious prosecution according to
paragraph one means to file a criminal complaint with improper purpose, instead of
proving offenders sguilty and sanctioning them. A secondary purpose accrues from
sanctioning offenders, such as gloating over the wrongdoer punished, which coincides
with the retribution theory as a lawful, non-malicious objective of sanctions.
Retribution theory also includes prosecution for remedy. Filing criminal lawsuits for any
other purpose consistent with lawful objectives of punishment, such as deterrence,
rehabilitation, and incapacitation of offenders, also constitutes proper purposes. In
cases of concurrently malicious and unfounded lawsuits, the court shall decide on the
merits, then acquit the accused so that the right to institute the criminal prosecution
shall be extinguished by final judgment in reference to the offence for which the

prosecution was instituted in accordance with Section 39 (4) of the CPC.

Keywords: Malicious prosecution, Legitimacy, Interpretation, Good faith
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® “inst. IV 13.1.1°, The Institutes of Justinian (Philippe Paschel tr 1913) <https://droitromain.univ-
grenoble-alpes.fr/Corpus/justd.gr.htm#13> ﬁuv-ﬁuw,ﬁa 8 qumﬁué 2563.

“ ‘nst, IV 13.1.27 Wieda.

T finst. IV 13.1.4° Liiedna.

% finst. IV 13.1.5" Liiedna.

“Henry John Roby, Roman Private Law in the Times of Cicero and the Antonines (vol 2,
reprint, Scientia Verlag Aalen 1975) 231.

>0 “nst. IV 13.1.9” (49550 45).

L inst. IV 13.1.10° (1W390530 45).

2 Thomas Collett Sandars, The Institutes of Justinian; with English introduction,

translation, and notes (Callaghan & company 1876) 560.
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wifimsusznalenguanefeygeliilosaduuy formulae lu

1 <@ !

153fu (38n1 lex aebutia %39 de formulis™ wAlEUINTEUUNIHRIAALUY formulae 8

>® Joseph Anthony Charles Thomas, Textbook of Roman Law (North-Holland Publishing
Company 1976) 560-561.

*finst. IV 13.1.77 (W9e330 45).

>> Berger Adolf (1339550 17) 459

*6 yflums warnU (Weessn 20) 97.

57 | fig8n3 98.

8 U3A v, DaUs (WeesTa 11) 130-131.

59 4(

ex Aebutia’ Oxford Classical Dictionary <https://oxfordre.com/classics/view/10.1093/
acrefore/9780199381135.001.0001/acrefore-9780199381135-e-8264> ﬁuv;ul,ﬁ'a 30 ﬁqu’n‘au 2565.
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d3aduseswesdasssusuduiniaveandnmsdnaansiigniefuindudsiniuay 1639
g1l unazid udamvuangdnssunviannudnd a3 swarar1ud ense® nil19 lu
nsnsevin1seswdenssiiaenadostundnmsvemnamau duiy anudensaiiludomna
S A
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NILUIUNIINAIG (bonae fidei iudicia) fTLf]uﬂuazﬁaaﬁuwé’ﬂqﬁﬂuﬂgwmwﬁ WNTNY
Hundniignentuieveenislagafidavesifinnuilunisiaduaiiinindeielanndes

)69

Aflsfsnnugasauazvanienisasaa (dolus)®” Jsnanladinsiansanafuuy formulae

%0.CC Turpin, ‘Bonae Fidei ludicia’ (1965) 23 The Cambridge Law Journal 260, 260.

5 L fiagna.

52 “bonae fidei iudicia’, Glossary of Roman Law <http://thelatinlibrary.com/law/glossary.htm(>
duawile 26 fiquneu 2563.

8% CC Turpin (1999530 60) 262.

5 |iad19 265.

% Franz Wieacker, ‘Zum Ursprung der bonae fidei indicia’ (1963) 80(1) Zeitschrift der
Savigny-Stiftung fiir Rechtsgeschichte 12 Tu CC Turpin (1330550 60) 264.

% John Paul Adams, ‘The Roman Concept of Fides’ <https://www.csun.edu/~hcfllo04
ffides.html> dueuile 26 Tquieu 2563.

87 Mas Kaser, Das altromische ius: Studien zur Rechtsvorstellung und Rechtsgeschichte der
Rémer (Vandenhoeck & Ruprecht 1949) 90-92 in CC Turpin (1348550 60) 262.

%8 CC Turpin (1T99330 60) 262.

% Wieacker F, ‘Zum Ursprung der bonae fidei indicia’ (1963) 80 Zeitschrift der Savigny-
Stiftung fur Rechtsgeschichte 12 81931 CC Turpin (1148550 60) 264.
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& 73
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LUlyesurenguuieuanszandalunguunesssuyfvenu’’ waznouinyyiaowy

0 CC Turpin (1W49330 60) 263.

“«

" Hans-Peter Haferkamp, “‘Byzantium!’ — Bona fides between Rome and Twentieth-
Century Germany.” in Roman Law and the Idea of Europe (Bloomsbury Academic 2019) 145.

2 Jean Baptiste Gardin Dumesnil, Latin Synonyms, with Their Different Significations: And
Examples Taken from the Best Latin Authors (JM Gosset tr, Richard Taylor and Co., 1809) 390.

”® Walter A Shumaker, The Cyclopedic Dictionary of Law: Comprising the Terms and
Phrases of American Jurisprudence, Including Ancient and Modern Common Law, International
Law, and Numerous Select Titles, from the Civil Law, the French and the Spanish law, Etc., Etc.
with an Exhaustive Collection of Legal Maxims (Keefe-Davidson Law Book Co. 1901) 35.

™ Andrew J Majeske (149338 12) 20.

" Fernando H Llano Alonso, ‘Cicero and Natural Law’ (2012) 98 Archives for Philosophy of
Law and Social Philosophy 157.

6 Marcus Tullius Cicero, De Re Publica (Book IIl, Clinton Walker Keyes tr, William Heinemann
no publication date) XXII <https://archive.org/details/derepublicadeleg0000cice/page/210/mode/
2up> Auamidle 30 fquneu 2565,

" Andrew J Majeske (1330530 12) 21.

Ref. code: 25656201300164TNX



39

(St German) W uuAALEBINYMINESTTUYALLULASITIRT VBT UgIUNg MU BBIUTEmA

9
[
|

Sanguisarldnamiwiely uazunAniisvinavesngranelsiiuifsetnngmunesinguly
yaralUsefsiilvesinsanein weaasn (Sir Frederick Pollock) 85U1891 “Aa7mgdsssy
ﬁ]71/5551/%757/7?8m@13\/m@\74?8\7 (reason of thing) sz’?"mgymmsmamauam‘aaﬁwmmﬁZ‘zJZ?fy
wmilousungmnesssuyAveslsiugausend) ius gentium w?aﬁ?uzmnmm%ngwmsfmﬁm

3o civil law lUlolugrugiidunguunedn@ans (divine law) S IUNGHANIUSTTUYI

978

vosuywed " faeuuiuansliiiudn ius aequitas dsimuainealsiulgiusemadingy

Turnassuil 19 Fe

wanaNd ius aequitas adusinAwiLANYeIR19 equity 39
Uszimasanguiuluudrhluimunlneidninaveseiadmauinaunaiunatoidussuuy
noevesnuRsazlina1fwaly’

3.1.3 Aoy lungvanelsdu

Tugalsdu wnfnsesruRnegdwsulutagduilignimuiuintn®

9 Y
o
! U 1 v

wiszuunguunelsdudland “crimen” uwafnuefs n13nsEiRafes Ny Laznguuie
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'8 Sir Frederick Pollock, The Expansion of the Common Law (Stevens and Sons 1904) 111.

" Andrew J Majeske (1149330 12) 19-20.

8 WD Aston, ‘Problems of Roman Criminal Law’ (1913) 13 Journal of the Society of
Comparative Legislation 216 <http://www.jstor.org/stable/752275> ﬁUFTULﬁ‘E] 26 {ungy 2565.

& William Livesey Burdick, The Principle of Roman Law and Their Relation to Modern Law
(The Lawyers Co-Operative Publishing Co 1938) 676-677.

82 LLUaL‘inum‘mé’ﬁﬂqw’j”l breaking of a bone ¢ R Zimmermann, ‘Oxford Classical Dictionary’
<https://oxfordre.com/classics/view/10.1093/acrefore/9780199381135.001.0001/acrefore-9780199
381135-e-3287> Auauidla 10 nuaiug 2563.
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LY

Ya3NV0agALTITU nvIedauduiusedlnddadumann

grunageannslunisunasesinuiliesasnamau insziioldudnfinme

9

# “The Twelve Tablet Table’ Table VII. Torts or Delicts 2. (Yale Law School, The Avalon Project)
<https://avalon.law.yale.edu/ancient/twelve tables.asp> ﬁugmﬁ'a 26 diungy 2565.

¥ WD Aston (1849550 80) 216.

# ‘The Twelve Tablet Table’ Table VIII. Torts or Delicts (1399550 83) 12.

% lon Ristea, ‘The Roman System of Criminal Justice: The Role of Law in Roman Trials.’
(2011) 3 Contemporary Readings in Law and Social Justice 146, 146-147.

8 Joseph Anthony Charles Thomas (1749350 53) 88.

8 | {19873 89.

8 Abel Hendy Jones Greenidge (1799550 32) 302.
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0 william Livesey Burdick (1599550 81) 677.

L WD Aston (1799530 80) 214.

2 {9874,

> William Livesey Burdick (1599550 81) 677.

Y WD Aston (1799530 80) 216.

> William Livesey Burdick (1499550 81) 677.

WD Aston (1948330 80) 217.

7 g8,

% ‘inst. IV 18.2° (149930 45).

 “inst. IV 18 (1399330 45).

1% JS Richardson, The Purpose of the Lex Calpurnia de Repetundis (vol 77, Society for the
Promotion of Roman Studies 1987) 1.

0T \WD Aston (1398550 80) 225.
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92 nst. IV 18.17 (1T 99590 45). uay A Laingui et A Lebigre, Histoire du droit pénal /I, La
procedlure criminelle (Cujas 1979) 18 814fislu Undas a3alin, ‘Uymmsanduadengylaedidens’
Ty wugdl 9fions (UsswnEnns) sawunAImaIuT eI sUse o2 w.a. 2550 Aol 3 (saftus
UNINYINBETINANERS 2552) 474,

1% Marcus Tullius Cicero, Cicero: Pro Marco Caelio (Cambridge Greek and Latin Classics,
Cambridge University Press 2013) 1.

%% William Livesey Burdick (13503350 81) 687.

195 | 9879 676.

19 nfusingal Tandviug, Aresurengednvaizasida sanisauends a1ndaasld (yand 2)
(Fuvindsit 8, USEm drilniuilsyeyru 1R 2561) 48.

7 ifuvingnd Tandviug, mowsidesiudeiunguaneenoulaiy (Wit dinfufigamu S
2559) 247.

198 \ {9819 247-250.
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1% Elizabeth McKnight, ‘Offences Against the Res Publica: The Role of Public Interest
Arguments in Cicero’s Forensic Speeches’ (2017) 9 Hague Journal on the Rule of Law 237, 243.

MO WD Aston (199350 80) 216.

" anfuringal Tandviug, Aresurengunednvaizasida sanisauends a1ndaasld (yand 2)
(W90550 106) 47.

"2 William Livesey Burdick (1339530 81) 216.

'3 Abel Hendy Jones Greenidge (139350 32) 302.

1% 9919 208.
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16 MmaﬁaﬂgwmaLﬁﬂﬁﬂﬂﬂii%ﬂumqut,mmaqLajy']wﬁfﬂmu 9 William Smith, ‘A Dictionary of
Greek and Roman Antiquities’ (1890) <http://www.perseus.tufts.edu/hopper/text?doc=Perseus%3
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9 George Mousourakis, The Historical and Institutional Context of Roman Law (Laws of the Nations
Series, Routledge 2017) 317 uazg e 137.

123 éLLﬂammé’ﬁﬂqwaﬁmad’] “Praevaricatio, where the professed prosecutors voluntarily,
and for corrupt motives, allow the case to go against them.” ¢ Marcus Tullius Cicero, The Letters
(vol 2, Evelyn S Shuckburgh tr, Jazzybee Verlag) 73 1199550 150 <https://books.google.co.th/books?id=
CAo4DWAAQBAS> duauile 1 NINYIALN 2565 wag Max Radin, ‘Maintenance by Champerty,” (1935) 24
California Law Review 52 <https://dx.doi.org/10.2307/3476484> Auawiile 28 nuaiug 2564.
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125 ‘digest IIIl.” 6.2 (130330 36).

Ref. code: 25656201300164TNX



49

aequo” Fawlain “gndavsazidusssy (right and fair)”'? winn1silesnfet19gain
(bonae fidei actio) UlUgwuaIAnL3 ananAUL 895551 (equity) Tududruni sves

anudusssudenan Wunsihasesssululelunisiiansanad gaamnevemannisiliive

nvtegmdunUNnglunguane (us) lganudmusangluseninsganuvsase
Wielianunsadufuresinmisngmnglanely?

USTUNUAANITIEN 4 NBUBIUITNTLSHUANARNBTINTNTSAADU

s

ALAUAUT 1 nsaaavunmauesasdulduamauve il iR ense 9 YuLe way

9

¥
a =

Usganauinall siuluiuemaunsad Tuiigaeawasannientulsiuiasidninauinay

a @B a

128 JUWITNTLNID1UITNSLSTUANARIULAD FIFUIASARNT LA LA DUNDAILADE 1L

500 9
winduiundsnnduilingunelsiugndaudadliionfundnnslumauiaiadiing
Tsffupmednauléidiedn nguneaiaun (canon law) Rty usidiluganans nmnelstuae
flégnireenulydniae wingrnelsiuddagnifusnulilasdnudlsiuamednlugy
ngvseAaUnog iU

a

3.2 #anAIAVBIUTLINADINg Y

Tud a.@.1143 sindruinnansslovan (Archbishop Theobald) witnygy

28UU3A 31A138@ (Lombard Vacarius) ¥n3¥10130MU18WN LS ULAL N NUIB AU
ymdandou winlulszmasinguuaznendsaivungrunelstud uluuminende
penuvesalul a.m.1149 ulddeindu “erasdngrunelsiunuusn” vesssmasangy
nsifsuntsaeuivinguunelstuvesinyyananiaaly instutiones Taududrunises
Jszananguanevassziandanideuduie deungmnelsiuuasn granseaungnaey
» 130

avgiuluiminendevatsuisuazgnisenindu “nguunevisaes (utrumque jus)” 2 #131

126 william Livesey Burdick (1349550 81) 4.

127 Abel Hendy Jones Greenidge (139350 32) 202.

28 yiuns weenUiu (@99530 20) 131.

129 Lﬁﬂé’ﬁﬂ 132. LLaxcﬂﬂizﬂaU Michael H. Hoeflich and Jasonne M. Grabher, The Establishment
of Normative Legal Texts : The Beginnings of the lus commune (The Catholic University of America
Press 2008) 3.

%% Thomas J McSweeney, Priests of the Law : Roman Law and the Making of the Common

Law's First Professionals (Oxford University Press 2019) Introduction.
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Queen’s Bench Division) Tulagdu wirduinluadeuusuinisiauimaludiunalaluun

a ¢

1 unsudad (Granville) i utnuisuazifuiamingd finnwivesnszianeudi 2 waznszian
Syrdni 1 wisvidsdede “MeButgngrineuazUszindlvesueraninsdangy (Tractatus de legibus et
consuetudinibus regni Anglie : Treatise on the Laws and Customs of the Kingdom of England)” lag
uiafunmwagiu Tudaumiiinisdnadsis instutiones Tulszananguuisveansziadafidoudas
9Us2nN®U Ranulphus de Glanvilla, A Treatise on the Laws and Customs of the Kingdom of England
(John Beames tr, A. J. Valpy 1812) Preface xxxix 348550 1 <https://play.google.com/store/books/details
7id=Q0hfAAAACAAJ&rdid=book-QOFAAAACAAJ&rdot=1> Auatiile 27 nuneu 2565.

%2 Thomas J McSweeney (1898350 130) Introduction.

% 9fAu gytaeiuy (Christopher St Germain U a.¢1. 1460 990 A.A. 1540) AUNISANYIIIN
uminedueaneeda Mntuuindunsslumauindas aeslidusnwmsnguunsunauisnee
muTIEde Sasudenisdore q 1ul a.a. 1523 ﬂ’ﬂqzymamuwiw?wmawms%a “UNFUNUITEAIN
a3, AutihAny) Ligafunguagvessings (The Doctor and Student %3 Dialogues Between a Doctor
of Divinity and a Student in the Laws of England)” # St Germain Christopher, Dialogues Between
A Doctor of Divinity and A Student in the Laws of England (Dialogue I, Gennt William Muchall tr,
Robert Clarke, 1523).

13 nsfa soUd (Thomas Hobbes) 8au3uin nvisnevesUsumassnguiisulovanng e lssiy
IuﬂssuaaﬂamwsumwssLﬁjyﬁaaLﬁaumumaﬂawmymam msﬁmgwmwmﬂizLwﬂSuL%wu']ﬂ’aé’Uiﬂj”
Tudinguiluazinisussiiunsmazs1vdnyans (the Great Seal of England) fasiiaifiunganedanguudn
9 Thomas Hobbes, A Dialogue between A Philosopher And A Student of The Common-Laws of
England (The University of Chicago Press 1681) 62-63.
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M@ 2565) 44-45.

1 Ysgya qrasuns, nguanevesUssmauaslnausnsey (Masut gy lunisdfeans,
ll‘Vl'ﬁ‘V]EJ"IﬂEJ'J‘TI’]ﬁ?iiJﬂ’]a@liLLaSﬂ'ﬁLlIEN 2485) 8.

P’ Marfa José Falcon Y Tella, Equity and Law (Matinus Nijhoff Publishers 2008) 59.

38 “A. Equity as a Panacea: The History of Equity in the Common Law’ in “Equity as
‘General Principles’ in the Legal Systems of ‘Civilised Nations’” (25 we@#3n1gu 2548) <https://law
explores.com/equity-as-general-prindiples-in-the-legal-systems-of-civilised-nations/> dunud 825 qumﬁué
2563.

7 Usgya gasuns (1WeesIn 136) 53-54.

19 pv Baker and RE Megarry, Snell’s Principles of Equity (25 edn, Oxford University Press
1960) 30.

1L 4i. Maxims of Equity’ Tu (199338 138).
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12 John Hamilton Baker, An Introduction to English Legal History (5 edn, Oxford University
Press 2019) 140 uazaUszneou asvmn 37 (Wees3n 135) 55.
13 Roscoe Pound, ‘Maxims: Being Part 1 of the Maxims of Equity’ (1921) XXXIV The Harvard

Law Review 817.
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somaansuyweyuelsy (European Court of Human Rights)™* 19
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4 European Convention on Human Rights art 6 <https://www.echr.coe.int/Documents/
Convention_ENG.pdf> dumle 2 NOWNAU 2563,

> Jean-Hubert Moitry, ‘Right to a Fair Trial and the European Convention on Human
Rights’ (1989) 6 Journal of International Arbitration 115, 117-118.

196 053199AN1TTENTUTENA NTENTINITAIUTZNA <httpsy//humanrights.mfa.go.th/th/
humanrights/obligation/international-human-rights-mechanism/ICCPR.php> aUV‘:IIULﬁI’EJ 27 digungu 2565.

97 AfnnseineUsvimaindaeansnaileswarAnsnianisiiies v 14 <httpsy//humanrights.
mfa.go.th/upload/pdf/iccprt.pdf> duauile 27 1guneu 2565.

8 John Henry Dingfelder Stone, The Right to a Fair Trial (Palgrave Macmillan 2018) ¥ave
3.11.1.

' Undes m3ain, Fnduyveyulunsruiunsyfossunierq) (Ve drdnfiuidygyou 9110

2563) 36-56.
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