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ABSTRACT

Employers hold superior power over employees in all aspects, allowing
them to set various conditions in labour contracts, especially concerning termination,
which significantly impacts employees. Thailand’s labour laws do not provide
systematic protection for employees against termination, resulting in issues where
employers can arbitrarily dismiss employees, as follows:

Firstly, employers can freely choose to create fixed-term labour
contracts, making it easier to terminate employees. When the contract period ends, it
automatically terminates without the need for reasons or advance notice, unlike
indefinite-term contracts. This allows employers to avoid paying statutory severance.
Therefore, it is proposed that labour contracts should primarily be indefinite-term,
unless legally specified as fixed-term, ensuring long-term job security for employees.

Secondly, even though the law mandates indefinite-term contracts as
the norm, employers can terminate contracts at any time by complying with legal
requirements, such as giving at least one month’s notice or paying wages in lieu of
notice. There is no requirement for written notice or providing reasons for termination.
Although there is a law against unfair dismissal under Section 49 of the Labour Court

Establishment and Labour Procedure Act B.E. 2522 (1979), it lacks clear definitions of
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(4)

valid reasons for termination. Courts must use discretion in each case, and this
protection only applies after dismissal and litigation. Therefore, it is recommended that
the termination shall be governed by the form by making it in writing, and employers
must provide valid reasons for dismissal.

Thirdly, even with valid reasons for termination, Section 17 of the
Labour Protection Act B.E. 2541 (1998) only requires 30-days notice, regardless of the
employee's length of service. It is suggested to amend this section to align the notice
period with the employee's length of service.

To address these issues, a comparative study was conducted with
labour laws from countries like Germany and France. Implementing these
improvements would lead to more systematic protection for employees against unfair

termination.

Keywords: Termination, Labour contract, Unfair dismissal, Advance notice
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? Part-Time and Fixed-Term Employment Act (TzBfG) Section 1 “The purpose of this Act
is to promote part-time work, to define the prerequisites for the permissibility of employment
agreements for limited terms and to prevent discrimination against part-time and limited term
employees”

’ Part-Time and Fixed-Term Employment Act (TzBfG) Section 2 “(1) An employee is
employed on a part-time basis if his regular weekly working time is less than that of a
comparable fulltime employee. If no regular weekly working time has been agreed, an employee
shall be deemed to be working part time if his average regular working time over a period of up
to one year of employment falls below that of a comparable fulltime employee. A comparable
fulltime employee of the establishment is one who has the same type of employment
relationship and performs the same or similar work. If there are no comparable fulltime

employees in the establishment then a comparable fulltime employee shall be determined on
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the basis of the applicable collective bargaining agreement; in all other cases such determination
shall be based on those in the respective industry sector who are normally deemed to be
comparable fulltime employees.

(2) An employee engaged in insignificant employment within the meaning of § 8 para.
(1) no. 1 of the Fourth Book of the Social Security Code is also a part-time employee.”
* Part-Time and Fixed-Term Employment Act (TzBfG) Section 14 (1) “The term of an employment
agreement may be fixed if this is justified on objective grounds. Such objective grounds exist in
particular if

1. the operational need for the work involved is only temporary,

2. the term is fixed following training or study in order to facilitate the employee's
transition to a subsequent Job,

3. the employee is hired to fill in for another employee,

4. the type of work involved justifies a fixed term,

5. the fixed term is intended to try the employee out,

6. there are personal reasons residing with the employee which justify the fixed term,

7. the employee is remunerated from public funds which are earmarked for fixed term
employment, and he has been hired on that basis, or

8. the fixed term is based on a court settlement.”
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? Part-Time and Fixed-Term Employment Act (TzBfG) Section 15 “(1) An employment
agreement with a fixed term according to the calendar shall end at the expiration of the agreed
period.

(2) An employment agreement with a fixed term limited by purpose shall end upon
achieving the purpose, but no earlier than two weeks after delivery of the employer's written
notification to the employee on the time the purpose was achieved.

(3) A fixed term employment relationship shall only be subject to ordinary termination if
this has been agreed in the individual agreement or the applicable collective bargaining
agreement.

(4) If the employment relationship has been concluded for a person'’s lifetime or for a
period exceeding five years, it may be terminated by the employee once five years have
elapsed.

The termination notice period shall be six months.

(5) If, upon expiration of the term for which it was entered into, or after the purpose has
been achieved, the employment relationship is continued with the knowledge of the employer,
then it shall be deemed to have been extended for an indefinite period if the employer does
not object without delay or theemployer does not convey achievement of the purpose to the

employee without delay.”
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Protection Act #38 Kundigungsschutzgesetz) Wunguuneifivinunglunisdunsesgning

® Part-Time and Fixed-Term Employment Act (TzBfG) Section 16 “If the fixing of the term
is not legally valid, then the employment agreement with the limited term shall be deemed to
have been concluded for an indefinite period of time; it may be ordinarily terminated by the
employer at the earliest upon expiration of the agreed upon term, unless an ordinary
termination is possible pursuant to § 15 para. (3). If the term is invalid only because it was not
fixed in written form, the employment agreement may also be ordinarily terminated before the
end of the agreed upon term.”

" German Civil Code (BGB) Section 623 “The termination of employment by notice of
termination or separation agreement requires the written form to be effective; electronic form is

excluded.”
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8 The Unfair Dismissal Protection Act (KiSchG) Section 1 (2) “A dismissal is socially
unjustified if it is not due to reasons related to the person, the conduct of the employee, or to
compelling operational requirements which preclude the continued employment of the
employee in the establishment.”

? sionad AnRe1yned, “wnidndns madndegninaiiveusiengrne’ (tlenasUszneunisasy
WINGUUBUINY, AUSTRAENT UNNINYIRLSITUAENS, 2566) 1.

% Hensche Rechtsanwalte, ‘Kun-di-gung - Per-so-nen-be-ding-te Kin-di-gung’ (KANZLEI
HENSCHE, 9 September 2022) <https://www.hensche.de/Rechtsanwalt_Arbeitsrecht Handbuch

Kuendigung Personenbedingt.ntml#tocitem2> dududle 15 wwau 2567,
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2 The Unfair Dismissal Protection Act (KiSchG) Section 1 (3) “Where an employee is
dismissed due to compelling operational requirements within the meaning of para. (2), the
dismissal is nevertheless held to be socially unjustified if, in selecting the employee, the
employer has not, or has not sufficiently, considered the employee's seniority, age, duties to
Support dependents and severe disability; at the employee's request, the employer must state
to the employee the reasons on which the selection in question was made. Employees shall not
be included in the social selection pursuant to sent. if their continued employment is in the
justified operational interest of the employer, in particular due to their knowledge, skills and
performance or in order to ensure a balanced personnel structure in the establishment. The
employee has the burden of proving the facts which make the dismissal appear to be socially
unjustified within the meaning of sent.”

1 The Unfair Dismissal Protection Act (KiSchG) Section 1 (2) 1. b) “the employee can
continue to be employed in another position in the same establishment or in another
establishment of the Company and the works council or another competent representative
body of the employees, pursuant to the Works Constitution Act, has objected to the dismissal in
writing for one of these reasons within the period set forth in § 102 para. (2) sent. 1 of the Works
Constitution Act,”

" The Unfair Dismissal Protection Act (KiSchG) Section 1 (2) 2. b) “the employee can
continue to be employed in another position in the same office or in another office of the same
administrative branch in the same locality or its commuting area, and the competent employee
representative body has raised objections to the dismissal in a timely manner for one of these
reasons, unless a superior representative body in negotiations with a superior office has not

upheld these objections.”

Ref. code: 25666501031220SHG



65

Ay wigdadeldfinuluiunidu q Amangauiedngninslivinnuselulunilsauiy
1g uddmnndsfinusumnidu q Tunzgauiugnitaieiignineviauseluld uedefay
Andnagndelils luwudufieziodnlunsdndriinnduss sududu daiu sl
AN luN1sENI19gNINEABIUTENOUMBIIANAIUANAIT Wardzaaalidaudiuns
dulafimnzandugndnalunisinusell mnviandninadivsenstadsensnisfaniuite
1 a ¥ :’I [~ I ] 4 a 4 [

Insdndaduliidusssy duavilinisidndneniduluee

3.1.4 MINMUATTELLIANTITUBNNANE IV UTBIANTS

119571 620" ursUsEaIangvsngunag sl (German Civil Code %39

v
I~ 1 o a

Btirgerliches Gesetzbuch) na11094n3aluasd Q197190 5391UN UUNINUATLEZIAE UER

11 wisellanunsaayuulanndnyusrseingUssasdvesdynndnalainasduanaddieln

g7 q

o [y

Twnanseadyaeladeniisuenidndynneld Ingavdesuannaianmtnguieinuiu
NALEKIIUNe Tnenuu1ns 620 (2) AMUATEEZLIAINITUBNNATIEWKLLNOIENT 19

rowunlied meldundyafluung 622" wisUssananguunedeaiu dadeluil

' German Civil Code (BGB) Section 620 “(1) The service relationship ends upon expiry of
the period of time for which it has been entered into.

(2) If the duration of the service relationship neither is specified nor may be inferred from
the nature or the purpose of the services, then either party may terminate the service
relationship under the provisions of sections 621 to 623.

(3) The Part-Time Work and Fixed-Term Employment Act (Teilzeit- und Befristungsgesetz)
governs employment contracts concluded for a specified period of time.

(4) A consumer contract on a digital service also may be terminated in accordance with
the stipulations of sections 327c, 327m and 327r (3) and (4).”

18 German Civil Code (BGB) Section 622 “(1) The employment relationship of a wage-
earner or a salary-earner (employee) may be terminated observing a notice period of four weeks
with effect for the fifteenth day of a month or with effect for the end of a calendar month.

(2) For notice of termination by the employer, the period of notice is as follows if the
employment relationship in the business or the enterprise

1. has lasted for two years: one month with effect for the end of a calendar month,

. has lasted for five years: two months with effect for the end of a calendar month,

2
3. has lasted for eight years: three months with effect for the end of a calendar month,
4. has lasted for ten years: four months with effect for the end of a calendar month,

5.

. has lasted for twelve years: five months with effect for the end of a calendar month,
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6. has lasted for fifteen years: six months with effect for the end of a calendar month,

7. has lasted for twenty years: seven months with effect for the end of a calendar
month.

(3) During an agreed probationary period, but at the longest for the duration of six
months, the employment relationship may be terminated observing a notice period of two
weeks.

(4) Provisions in derogation from subsections (1) to (3) may be agreed in collective
agreements. Within the scope of applicability of such a collective agreement, the different
collective agreement provisions between employers and employees who are not under
collective bargaining coverage apply if the application of collective agreements has been agreed
between them.

(5) In an individual contract, shorter notice periods than those cited in subsection (1)
may be agreed only

1. if an employee is employed to help out on a temporary basis; this does not apply if
the employment relationship is extended beyond a period of three months;

2. if the employer as a rule employs not more than 20 employees with the exception
of those employed for their own training and the notice period does not fall short of four weeks.

In determining the number of employees employed, part-time employees with regular
weekly working hours of not more than 20 hours are counted as 0.5 employees. While those
working fewer than 30 weekly working hours are counted as 0.75 employees. The agreement in
an individual contract of longer notice periods than those stated in subsections (1) to (3) remains
unaffected hereby.

(6) For notice of termination of employment by the employee, no periods of notice may

be agreed that are longer than those agreed for notice of termination by the employer.”
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'8 Code du Travail Article L1221-2 “The permanent employment contract is the normal

and general form of the employment relationship.
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However, the employment contract may include a term fixed precisely upon its
conclusion or resulting from the achievement of the purpose for which it is concluded in the
cases and under the conditions mentioned in Title IV relating to the fixed-term employment
contract.”

' Code du Travail Article L1242-2 “Subject to the provisions of Article L. 1242-3 , a fixed-
term employment contract may only be concluded for the performance of a specific and
temporary task, and only in the following cases:

1° Replacement of an employee in the event of:

a) Absence;

b) Temporary transition to part-time work, concluded by amendment to his
employment contract or by written exchange between this employee and his employer;

c) Suspension of his employment contract;

d) Of definitive departure preceding the elimination of his job after consultation
with the social and economic committee, if one exists;

e) Waiting for the employee recruited under a permanent contract to replace
him to actually start work;

2° Temporary increase in the company’s activity;

3° Seasonal jobs, the tasks of which are expected to be repeated each year at a roughly
fixed frequency, depending on the rhythm of the seasons or collective lifestyles, or jobs for
which, in certain sectors of activity defined by decree or by extended collective labor agreement
or convention, it is a constant practice not to use permanent employment contracts due to the
nature of the activity carried out and the inherently temporary nature of these jobs. When the
duration of the employment contract is less than one month, only one pay slip is issued by the

employer;
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4° Replacement of the head of a craft, industrial or commercial business, of a person
exercising a liberal profession, of his spouse effectively participating in the activity of the business
in a professional and habitual capacity or of a non-salaried partner of a professional civil
company, of a civil partnership of means of a liberal practice company or of any other legal
person exercising a liberal profession;

5° Replacement of the head of an agricultural holding or a business mentioned in 1° to
4° of Article L. 722-1 of the Rural and Maritime Fishing Code , of a family assistant, of a farming
partner, or of their spouse mentioned in Article L. 722-10 of the same code provided that he or
she effectively participates in the activity of the agricultural holding or business;

6° Recruitment of engineers and executives, within the meaning of collective agreements,
with a view to achieving a defined objective when an extended branch agreement or, failing
that, a company agreement provides for it and defines:

(a) The economic needs to which these contracts are likely to provide an
appropriate response;

(b) The conditions under which employees under a fixed-term contract for a
defined purpose benefit from guarantees relating to assistance with reclassification, validation of
acquired experience, priority for re-employment and access to continuing professional training
and may, during the notice period, mobilize the available resources to organize the rest of their
professional career;

(c) The conditions under which employees under fixed-term contracts with a

defined purpose have priority access to permanent contract jobs in the company.”
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20 Code du Travail Article L1242-3 “In addition to the cases provided for in Article L.
1242-2, a fixed-term employment contract may be concluded:

1° Under legal provisions intended to promote the recruitment of certain categories of
unemployed persons;

2° When the employer undertakes, for a period and under conditions determined by
decree, to provide additional professional training to the employee.

3° When the employer entrusts research activities to the employee and participates in
his training in research and through research under the conditions set out in Article L. 412-3 of
the Research Code ;

4° When the employer entrusts the employee, under the conditions set out in Article L.
431-5 of the same code, with research activities with a view to achieving a defined objective and
undertakes to provide the employee with professional experience complementary to the

doctoral diploma provided for in Article L. 612-7 of the Education Code .”
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I Code du Travail Article L1232-6 “When the employer decides to dismiss an employee,
he notifies him of his decision by registered letter with acknowledgment of receipt.

This letter includes a statement of the reason(s) given by the employer.

It cannot be sent less than two working days after the scheduled date of the pre-

dismissal interview to which the employee was summoned.
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A decree of the Council of State determines the methods of application of this article.
An order of the Minister responsible for labor establishes the models that the employer can use
to notify the dismissal.

2 Code du Travail Article L1232-1 “Any dismissal for personal reasons shall be justified
under the conditions defined by this chapter.

It is justified by a real and serious cause.”

# Code du Travail Article L1233-2 “Any dismissal for economic reasons shall be justified
under the conditions defined by this chapter.

It is justified by a real and serious cause.”
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2 9914

Ref. code: 25666501031220SHG



87

ALY L1232-2% §a3gnisilildunisdunsesliligninsgnidndnelaeusaainamen du
< a v a va & [ ' ] < a v a1
Juaswazauals minugdnlivfiinudunsudinannnasdunisidnirenlaiidusssy
& v I P v v wa 1% v
dutes wazdmnidunisidndeanlididusssunguuneladunUgygfRadnuvuiedeld ay

>

119151 L1235-1 H9119157 L1235-6 UneUssaian)uuneifednuy nanife w1gd199gnodsy

=i %

andnanduidyihauluiuriainiasdntuieuiuigninelasuraggniinde vsenin
andseueduasiivzligndrandudiinunuiy wednndesieawawe ludns
ANTinguuneAInun 84gn31999uLIILIINWITA U1ET AT IRITIEAIYALEEININ
7 < LY a v Py [ I ¥ ¥ Y & 1 a
widu WWunesmsdesiunisidndailidusssuwasidunisdunsesgninalailuegne
nsenenandgnindeelidusssunedweuderldaneduduaunin
3.2.4 NSNMUATEELLIAINITUBNNAIEIMTLIBLANTN
USEUIANYNUIBUTINUNT ALAa (Code du Travail) 11m51 L1234-17

Toelplusosweinsnmunsseziansuennanavtdiodnanaeld aswellil

% Code du Travail Article L1232-2 “An employer who is considering dismissing an
employee will call him or her to a preliminary interview before making any decision.

The summons is made by registered letter or by hand-delivered letter against receipt.
This letter indicates the purpose of the summons.

The preliminary interview cannot take place less than five working days after the
presentation of the registered letter or the hand delivery of the summons letter.”

I Code du Travail Article L1234-1 “When the dismissal is not motivated by serious
misconduct, the employee is entitled to:

1° If he can prove that he has less than six months of continuous service with the same
employer, a notice period the duration of which is determined by law, the convention or the
collective labor agreement or, failing that, by the customs practiced in the locality and the
profession;

2° If he can prove continuous service with the same employer for between six months
and less than two years, with one month's notice;

3°If he can prove at least two years of continuous service with the same employer, two
months' notice.

However, the provisions of 2° and 3° are only applicable if the law, the collective labor
agreement or convention, the employment contract or customs do not provide for a notice

period or a condition of seniority of service more favorable for the employee.”
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%8 Code du Travail Article L1234-2 “Any clause in an employment contract setting a
notice period of less than that resulting from the provisions of Article L. 1234-1 or a condition of
seniority of service greater than that set out in these same provisions is null and void.”

# Code du Travail Article L1234-4 “Failure to give notice of dismissal does not result in

bringing forward the date on which the contract ends.”
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