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ABSTRACT

Amnesty is a legal mechanism that exempts an offender from any
liabilities, inasmuch as it is the elimination of any crimes an offender previously
committed. Neither the prosecution nor punishment of the crimes shall be continue
or held. The institution of amnesty has established since the ancient Greece and
remained in present-day societies. However, political and social dynamics have
influenced and reshaped the concept and, particularly, scope of amnesty. This thesis
aims to study the limitations of amnesty in order to define the probable scope of
the amnesty law in Thailand.

This study found that in the past amnesty was a sovereign act, used by a
ruler. The ruler commanded the society to forget and forgive the offenders in order
to protect social stability and bring about reconciliation. Thus, there was no
limitation on the exercise of granting amnesty. However, a large number of citizens
died in the World War Il gave rise to the concept of punishing the perpetrators who
committed atrocities against the civilian population. By means of prosecution and
punishment, it is believe that individual rights will be protected and the future
violations of human rights will be suppressed. Therefore, many human rights treaties
such as International Covenant on Civil and Political Rights (ICCPR), Convention

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment



(@)

(CAT) and American Convention on Human Rights, one of the sources of international
law, impose obligations to the State parties to prosecute perpetrators of serious
crimes. This leads to the development of the notion that gross violations of human
rights shall not be amnestied and result in the protection of individual fundamental
rights prescribed in the Constitution, the supreme law of a state. The value of
human rights and constitutional rights henceforth have become the limitations of
granting amnesty.

As a party of ICCPR and CAT, which creates an obligation to prosecute
perpretrators of gross violations of human rights, Thailand cannot enact the amnesty
law for the crimes that could be deemed as gross violations of human rights. Such
amnesty law will prevent the perpetrators from being prosecuted and result in a
breach of ICCPR and CAT. All legislative authorities, thus, must have regard to these
international obligations when enacting amnesty laws. Moreover, since the
Constitution guarantees that the right to life and bodily integrity shall be protected,
the amnesty laws for state officials violating such rights infringes the Constitution.
If the legislative authorities amnesty such actions, the right to life and bodily integrity
are never respected. This self-amnesty can be deemed as the violation of the notion
that ‘no one should be a judge in his own cause’. As a result, this thesis proposes
that when the constitutional court is asked to rule on the legality of amnesty laws
under the constitution, especially regarding the substances of amnesty laws, the
constitutional court should interpret the constitutional provisions in accordance with
the provisions of international human rights treaties that Thailand is a state party,
such as ICCPR and CAT. Such interpretation of constitutional provisions promotes the
rights guaranteed by the constitution and harmonizes with the Thailand’s obligation

under international human rights treaties.

Keywords: amnesty, the limitations in the scope of amnesty, the review of the

legality of amnesty laws under the Constitution
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> Ronald C. Slye, “The Legitimacy of Amnesties Under International Law
and General Principles of Anglo-American Law : Is a Legitimate Amnesty Possible?,”

Virginia Journal of International Law 43, p. 174 (2002).

‘ Harrop A. Freeman, supra note 2, p. 517.

° Bryan A. Garner, ed., Black’s Law Dictionary, 9th ed. (USA : Thomson
Reuters, 2009), p. 99.
¢ United Nations, Office of the United Nations Higsh Commissioner for

»

Human Rights, “ Rule-of-Law Tools for Post-Conflict States Amnesties,” Accessed

March 10, 2015, http://www.ohchr.org/Documents/Publications/Amnesties_en.pdf.
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Article 79

“Amnesty and pardon may be granted by a law which has received a
two-thirds majority in both Houses of Parliament, on each section and on the final
vote.

Such law shall set the deadline for the implementation of amnesty or
pardon.

Amnesty and pardon thus introduced may not be granted in the cases of
a crime committed after the introduction of such bill.”

* Article 47

“3 Amnesty may be granted only for political crimes, by statute passed
by the Plenum of the Parliament with a majority of three-fifths of the total number
of members.”

> Mark Freeman, supra note 41, p. 139.
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Office of the United Nations High Commissioner for Human Rights, supra note 6.
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" Ibid.
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> Barrios Altos v. Peru, Merits, 14 March 2001, Inter-Am. Ct. H.R. Series C.
No. 75, para. 35.

> Barrios Altos v. Peru, Merits, 14 March 2001, Inter-Am. Ct. H.R. Series C.
No. 75, para. 42.

. Barrios Altos v. Peru, Merits, 14 March 2001, Inter-Am. Ct. H.R. Series C.
No. 75, para. 44.

! Barrios Altos v. Peru, Interpretation of the Judgment of the Merits,

Judgment, 3 September 2001, Inter-Am. Ct. H.R. Series C No. 83.
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Diego Garcia-Sayan, “The Inter-American Court and Constitutionalism in

Latin America,” Texas Law Review 89, p. 1843 (2011).
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Reparation and Costs, 26 September 2006, Inter-Am. Ct. H.R. Series C. No. 154.
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' Almonacid-Arellano et al. v. Chile, Preliminary Objections, Merits,
Reparation and Costs, 26 September 2006, Inter-Am. Ct. H.R. Series C. No. 154. para.
114.

¢ Almonacid-Arellano et al. v. Chile, Preliminary Objections, Merits,
Reparation and Costs, 26 September 2006, Inter-Am. Ct. H.R. Series C. No. 154. para.
119.
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o Gomes Lund et al. v. Brazil, Merits Reparations and Costs, 24 November
2010, Inter-Am. Ct. H.R. Series C. No. 219.

” European Court of Human Rights, “Expert Opinion on International
Standards Relating to the Duty to Investigate, and the Impermissibility of Amnesty of
Prescription, in Relation to Crimes Against Humanity,” Accessed September 30, 2015,

http://www.interights.org/userfiles/Annex_1 Impunity_filed.pdf.
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the Wold : A Comparative  Analysis,” Accessed October 2, 2015,
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https://www.constituteproject.org/ (HUAULEBIUN 2 na1AL 2558)

Article 79

“Amnesty and pardon may be granted by a law which has received a
two-thirds majority in both Houses of Parliament, on each section and on the final
vote.

Such law shall set the deadline for the implementation of amnesty or
pardon.

Amnesty and pardon thus introduced may not be granted in the cases of
a crime committed after the introduction of such bill.”

" Article 121

“In addition to the other attributions that this Constitution confers on it,
it corresponds exclusively to the Legislative Assembly:

(21) To grant by [the] vote of no less than the two-thirds part of the
totality of its members, general amnesty and pardons for political crimes, with the
exception of the electoral ones, with regard to which there can be no pardon;”

™ Article 47

“(3) Amnesty may be granted only for political crimes, by statute passed
by the Plenum of the Parliament with a majority of three-fifths of the total number

of members.”
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" Article 63

“Matters of law only, are :

(16) The laws that concede general pardons and amnesties will always
require a qualified quorum. Notwithstanding, this quorum will be [that] of two-thirds
of the Deputies and Senators in office when concerning crimes contemplated in
Article 9;”

" Article 87

“The duties and powers of the Grand National Assembly of Turkey are to
enact, amend, and repeal laws; to scrutinize the Council of Ministers and the
ministers; to authorize the Council of Ministers; to issue decrees having the force of
law on certain matters; to debate and adopt the budget bills and final accounts bills;
to decide to issue currency and declare war; to approve the ratification of
international treaties, to decide with the majority of three-fifths of the Grand National
Assembly of Turkey to proclaim amnesty and pardon; and to exercise the powers
and carryout the duties envisaged in the other articles of the Constitution.”

™ Article 150

“It is the responsibility of Congress to enact laws. Through them, it
exercises the following functions:

(17) To grant, by a two-thirds majority of the members of both Houses or
for grave reasons of public convenience, amnesties or general commutations for

political crimes. In cases where the grantees are exempted from civil liability with
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respect to private individuals, the State must be obligated to make the proper
compensations.”

" Article 120

“The National Assembly shall have the following attributions and duties,
in addition to those provided for by law:

(13) To grant amnesty for public crimes and pardons for humanitarian
reasons, with the favorable vote of two thirds of its members. The above shall not
be granted for crimes perpetrated against public administration or for genocide,
torture, forced disappearance of persons, kidnapping, or homicide on political or

moral grounds.”
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" Article 5

“Everyone is equal before the law, with no distinction whatsoever,
guaranteeing to Brazilians and foreigners residing in the Country the inviolability of
the rights to life, liberty, equality, security and property, on the following terms:

XLII the law shall regard as crimes not subject to bail, clemency or
amnesty, the practice of torture, illicit trafficking in narcotics and similar drugs,
terrorism, and those crimes defined as heinous; liable for these crimes are those
giving the commands, those executing these commands, and those who, although
able to avoid the crimes, fail to do so;”

" Article 28 Crimes against humanity

“(1) Criminal liability of persons who commit crimes against humanity, so
defined by international agreements ratified by Ethiopia and by other laws of
Ethiopia, such as genocide, summary executions, forcible disappearances or torture
shall not be barred by statute of limitation. Such offences may not be commuted by
amnesty or pardon of the legislature or any other state organ.”

% Article 29
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“The State is obliged to investigate and legally punish offenses against
human rights committed by its authorities.

Actions to punish the offense of violating humanity rights, serious
violations of human rights and war crimes shall not be subject to statute of
limitation. Human rights violations and the offense of violating humanity rights shall
be investigated and adjudicated by the courts of ordinary competence. These
offenses are excluded from any benefit that might render the offenders immune
from punishment, including pardons and amnesty.”

*" Article 80

“Proceedings and punishment for the crimes of genocide, crimes to
humanity, war crimes, forced disappearance of persons or crimes of aggression to a
State shall not be subject to statutes of limitations. None of the above-mentioned
cases shall be liable to benefit from amnesty. The fact that one of these crimes
might have been perpetrated by a subordinate shall not exempt the superior who
ordered said crime or the subordinate who carried out the order from criminal

liability.”
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o Article 47

“(4) Amnesty for common crimes may not be granted even by law.”

® Article 5

“Everyone is equal before the law, with no distinction whatsoever,
guaranteeing to Brazilians and foreigners residing in the Country the inviolability of
the rights to life, liberty, equality, security and property, on the following terms:

XLII the law shall regard as crimes not subject to bail, clemency or
amnesty, the practice of torture, illicit trafficking in narcotics and similar drugs,
terrorism, and those crimes defined as heinous; liable for these crimes are those
giving the commands, those executing these commands, and those who, although

able to avoid the crimes, fail to do so;”
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Arellano et al. v. Chile, Preliminary Objections, Merits, Reparation and Costs, 26
September 2006, Inter-Am. Ct. H.R. Series C. No. 154.

% Mark Freeman, Necessary Evils : Amnesties and the Search for Justice,

(New York : Cambridge University Press, 2011), p. 152.
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4 Garay Hermosilla et al v Chile, Case No. 10.843, Report No. 36/1996,
para. 30.

7 Barrios Altos v. Peru, Merits, 14 March 2001, Inter-Am. Ct. H.R. Series C.
No. 75, para. 43.

” Concurring Opinion of Judge A.A. Cancado-Trindade, Almonacid-
Arellano et al. v. Chile, Preliminary Objections, Merits, Reparation and Costs, 26
September 2006, Inter-Am. Ct. H.R. Series C. No. 154.

” Almonacid-Arellano et al. v. Chile, Preliminary Objections, Merits,
Reparation and Costs, 26 September 2006, Inter-Am. Ct. H.R. Series C. No. 154. para.
120.

” Concurring Opinion of Judge A.A. Cancado-Trindade, Almonacid-

Arellano et al. v. Chile, Preliminary Objections, Merits, Reparation and Costs, 26

September 2006, Inter-Am. Ct. H.R. Series C. No. 154.
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° Gerald L. Neuman, “Human Rights and Constitutional Rights : Harmony

and Dissonance,” Stanford Law Review 55, p. 1863 (2003).

” See Allan R. Brewer-Carias, Constitutional Protection of Human Rights

in Latin America, (New York : Cambridge University Press, 2009), pp. 54 - 60.

° Article 10 (2) “ Provisions relating to the fundamental rights and
liberties recognized by the Constitution shall be construed in conformity with the
Universal Declaration of Human Rights and international treaties and agreements
thereon ratified by Spain.”

* Article 93 “..The rights and duties mentioned in this Charter shall be
interpreted in accordance with international treaties on human rights ratified by

Colombia. ...”
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% Allan R Brewer-Carias, supra note 99, p. 55.
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force.”
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Press, 2009), p. 607.
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106 Nihal Jayawickrama, “India,’
Enforcement : A Comparative Study, ed. David Sloss (New York : Cambridge University

Press, 2009), pp. 259 - 260.

" Section 5 (2) provide that, in the event of the occurrence of a public
emergency or in the interest of public safety, the central government or a state
government or any officer specially authorized, could intercept telegraphed
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Noami Roht-Arriaza and Lauren Gibson, “The Development

Jurisprudence on Amnesty,” Human Rights Quarterly 20, pp. 857 - 858 (1998).

? See Par Engstrom and Gabriel Pereira, “From Amnesty to Accountability :

The Ebb and Flow in the Search for Justice in Argentina,” in Amnesty in the age of

Human Rights Accountability : Comparative and International Perspectives, ed.

Francesca Lessa and Leigh A. Payne (New York : Cambridge University Press, 2012),
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’ Article 75 (22)

“...Treaties and concordats have higher standing than laws.

The following [international instruments], under the conditions under
which they are in force, stand on the same level as the Constitution, [but] do not
repeal any article in the First Part of this Constitution, and must be understood as
complementary of the rights and guarantees recognized therein: The American
Declaration of the Rights and Duties of Man; the Universal Declaration of Human
Rights; the American Convention on Human Rights; the International Covenant on
Economic, Social and Cultural Rights; the International Covenant on Civil and Political
Rights and its Optional Protocol; the [International] Convention on the Prevention
and Punishment of Genocide; the International Convention on the Elimination of all
Forms of Racial Discrimination; the Convention on the Elimination of All Forms of
Discrimination Against Women; the Convention Against Torture and other Cruel,
Inhumane or Degrading Treatment or Punishment; and the Convention on the Rights
of the Child. They may only be denounced, if such is to be the case, by the National
Executive Power, after prior approval by two thirds of the totality of the members of
each Chamber. ...”

" Louise Mallinder, supra note 4, p. 223.
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* Article 3

“In the case of armed conflict not of an international character occurring
in the territory of one of the High Contracting Parties, each Party to the conflict shall
be bound to apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of
armed forces who have laid down their arms and those placed ' hors de combat ' by
sickness, wounds, detention, or any other cause, shall in all circumstances be treated
humanely, without any adverse distinction founded on race, colour, religion or faith,
sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any

time and in any place whatsoever with respect to the above-mentioned persons:
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(a) violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular humiliating and degrading
treatment;

(d) the passing of sentences and the carrying out of executions without
previous judgment pronounced by a regularly constituted court, affording all the
judicial guarantees which are recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Committee of
the Red Cross, may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into force,
by means of special agreements, all or part of the other provisions of the present
Convention.

The application of the preceding provisions shall not affect the legal
status of the Parties to the conflict.”

“ Article 5

“...The exercise of sovereignty recognizes as a limitation the respect for
the essential rights which emanate from human nature. It is the duty of the organs of
the State to respect and promote those rights, guaranteed by this Constitution, as

well as by the international treaties ratified by Chile and which are in force.”
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* Article 1

“The High Contracting Parties undertake to respect and to ensure respect

for the present Convention in all circumstances.”
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