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Abstract

The protection of the people’s life, liberty and property is one of the
missions of a State. Accordingly, if Administrative Agencies or State Officials fail to
perform their duties to such protection or during the event of disasters the
responsible Administrative Agencies or State Officials perform their duties
ineffectively, erroneously, with unreasonable delay or negligently as specified by law
in managing such disaster, the State may be liable to the injured persons. This thesis
aims to study specifically the problems on state’s liability relating to damage from
flood in Chao Phraya River Basin in administrative disputes. The study finds that the
majority of injured persons would file for cases in relation to an unlawful act in
connection with the issuance of an administrative order or any other order, or the
failure to perform duties or performance of duties with unreasonable delay under
Section 9 Paragraph one (1) (2) and (3) of Act on Establishment of Administrative
Courts and Administrative Court Procedure B.E. 2542 (1999). In addition, there are
cases where the Administrative Agencies initiate lawsuits (Civil Enforcement) under
Section 9 Paragraph one (5) of the Act. However, there has been no case relating to
the mismanagement of flood that is filed as a dispute relating to administrative

contract under Section 9 Paragraph one (4) and (6) of the Act.
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As for disputes under Section 9 Paragraph one (1), (2) or (5) of Act on
Establishment of Administrative Courts and Administrative Court Procedure B.E. 2542
(1999), the Administrative Court has power to issue a decree under Section 72 (1), (2)
or (5) of the Act. For disputes under Section 9 Paragraph one (3) of the Act, the
Administrative Court shall consider criteria for tort liability under Section 420 and
Section 438 of the Civil and Commercial Code in determining damages. For “other
liability” (non-fault liability) or liability arising from the mismanagement of flood
disaster in Chao Phraya river basin under Section 9 Paragraph one (3) of the Act, as
the damage was caused by lawful act, it is hence different from tort liability principle
under normal civil suit. Therefore, reference to Civil and Commercial Code’s tort
liability criterion and the imposition of 7.5% interest rate in determining
administrative cases may be considered unfair to the State and could be burdened
to the State budgetary contribution. In summary, currently the administrative
disputes relating to flood litigation in Chao Phraya river basin are having many issues
on legal interpretations and enforcements.

For guiding suggestions on the problems in the trial of state’s liability in
damage caused from flood in Chao Phraya river basin, as of now the Administrative
Court can exercise, ex officio, under the Act on Establishment of Administrative
Courts and Administrative Court Procedure B.E. 2542 (1999) and Rule of the General
Assembly of Judge-s of the Supreme Administrative Court on Administrative Court
Procedure, B.E. 2543 (2000), the power to grant provision remedial measures before
delivery of a judgment, with or without plaintiff’s motion. If the Administrative Court
sees that the damage to the plaintiffs was caused by lawful act and for the
protection of public interest, the Administrative Court can refer to criterion of “other
liability” (non-fault liability) as in the state expropriation law, in determining the
amount of compensation or the rate of interest to the plaintiff as analogous
interpretation, instead of using the criterion of tort liability principle under the Civil
and Commercial Code. The Administrative Court need not to award full
compensation as asked in the plaint, or as actually incurred, it can rather deduct the
amount of state aid the plaintiff had previously received. This resolution can indeed

be immediately implemented.
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Moreover, the resolution of these problems can be done by amendment
of law on administrative court procedure in “other liability” (non-fault liability) by
amending the present Act on Establishment of Administrative Courts and
Administrative Court Procedure B.E. 2542 (1999) and Rule of the General Assembly of
Judge-s of the Supreme Administrative Court on Administrative Court Procedure, B.E.
2543 (2000) to allow for a more efficient, fair, and expedient fashion of trial of “other
liability” (non-fault liability), specifically, to address issues of the definition of “other
liability” (non-fault Lliability), or the arrangement of “list of evidence”, the
determination of witness and expert witness fees in consistent with social and
economic status and due cause compensation, and the arrangement of list of expert

witness etc.

Keywords: Disaster, Chao Phraya River, State Liability, Administrative cases
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goal for all communities and persons across this Nation. It will be achieved when everyone
enjoys the same degree of protection from environmental and health hazards and equal access
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