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ABSTRACT

The Administrative Court or administrative tribunal in dual court system,
especially in France and Germany, was established under the concept of specialized
expertise on the administrative law separately and independently from the court of
justice. As a result, under the democratic regime, apart from the importance of the
organization of administrative court structure, the guarantee of independence and
democratic legitimacy for judges and justices is also another important principle in the
organization of administrative court and the appointment of administrative judges. The
principle on the independence of judiciary was established in order to protect the
court procedure being conducted without the intervention or external interference and
internal interference from other judges or justices. In addition, the democratic
legitimacy was created in order to provide democratic legitimacy for judicial institution
as a part of sovereignty under the concept of the separation of power and as the
exercise of judicial power for people owning sovereignty.

According to the comparative study and concepts about the organization

of administrative court structure, including guidance and principles on the appointment
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of administrative judges in France and Germany, this can be found that the guarantee
of the independence of judiciary was provided in constitutional law and law on judicial
status and judicial administration such as institutional independence, personal
independence, and judicial independence in court procedure. In terms of the principle
on the democratic legitimacy or the linkage between administrative court and people,
even though the process or method in the appointment of judges is different, the
principle on the democratic legitimacy is a basis principle on the organization of judicial
institution. In French legal system, this principle is reflected in the process of
appointment of judicial councillors or administrative judges by stating that the President
will give signature on such appointment, including the specification on the democratic
legitimate organs such as representative appointed by the President, or by the president
of house of representative, in order to participate in the commission on the judicial
administration of administrative judges to appoint administrative judge in the administrative
court of first instance and in the administrative court of appeal. In German legal system,
generally, the linkage between administrative court institution and people is placed on the
legislative as the democratic legitimate institution to participate in the appointment of
judges via selection committee in selecting district judges and federal judges.

According to the study, in Thai legal system, generally, the principle on the
independence of judiciary is consistent and in conformity with the principle of
independence as aforementioned. However, in terms of the attachment between
administrative court institution and people, the legal provision in the Constitution of
the Kingdom of Thailand, B.E. 2560 (2017) and in the Act on the Establishment of
Administrative Court and Administrative Court Procedure, B.E. 2542 (1999), specify the
attachment only in the case where the appointment of supreme administrative court
judges shall be approved by the senate, prior to taking the office. However, in the case
of administrative judges in the administrative court of first instance, there is no legal
provision stating that the selection or appointment of the judges in the administrative
court of first instance shall be approved by the senate or democratic legitimate
institution. It is therefore apparent that the latter part is not consistent with the linkage

system between administrative court and people in France and Germany. The
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importance of the linkage system between administrative judges in both administrative
court of first instance and the supreme administrative court and people is to provide
democratic legitimacy to judicial institution.

According to the study, the author would provide recommendation as
follows: 1) in the system on the selection or the appointment of administrative judges
in Thailand, especially those in the administrative court of first instance, there should
be another organ participating in this process according to check and balance concept
under the principle of separation of power; 2) there should be the amendment of
legal provision in Section 198 of the Constitution of the Kingdom of Thailand, B.E. 2560
(2017) about the composition of Judicial Commission of the Administrative Courts
(J.CAC) by increasing the portion of outsiders from democratic legitimate institution in
the house of representative, senate, and cabinet, in order to connect between the
administrative judges and people under the principle of democratic legitimacy; 3) In
regional administrative courts, the system on the associate judge should be applied in
the same manner as those of German administrative justice system, in order to provide
court procedure in open to the public and provide participation of people in the
procedure under the democratic governance; and 4) in the approval process from the
senate in the appointment of the supreme administrative judge, there should be
specific regulation different from selection process proceeded by J.CA.C. such as the
presentation of academic work beneficial to the improvement of administrative legal
system, or the presentation on the concept or principle on the improvement of
administrative court procedure, and the selection process in senate should be
providing reasons and details on the approval or disapproval any person to take the
position as the supreme administrative judges; and 5) the process in the examination
of any person proposed to be in the position of the Supreme Administrative Judge
shall be examined in open in order to make transparency and accountability in every
procedure, and to prevent interference from political groups in senate or the influence

over the appointment of the Supreme Administrative judges.

Keywords: Administrative Court, Administrative judge, Linkage to the people.
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