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ABSTRACT

Most Thai jurists admit that a construction of building or other structures
made by other person with consent of land’s owner shall be deemed as structures
build in exercising of right over the land. This is one of the exceptions of acquisition
of ownership by accession in article 144 as written in article 146 of Civil and
Commercial Code. This provision is shown in many law explanation books and
decisions of Thai Supreme Court. Thai Supreme Court no.1856/2512 is the first
decision to address the consent of the land’s owner as a situation where the
constructor has an exercise of right over the land because he is granted right from
the owner. When probing into this decision, we will see that it is a decision that was
made to give justness limited to the case, which is to give an exception to the house
that is not qualified as a bridal house (according to Article 1516 (old)) which
considered as an exception of acquisition of ownership by accession) to be
considered as one by the use of construction by righteous entity in Article 146. Later
on, the court’s decisions involve the consent of the land’s owner have expanded to
apply with a construction of houses or buildings in other cases as well. This has led
to the question whether a consent to construct causes the exercise over the land of

another person or not, since the consent generally can be differentiated in contexts
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and declaration of intention. Only the consent made in a serious intention in an
extent that it is a juristic act which causes right of superficies, that should be
accepted as the right over the land of another in Article 146 of Civil and Commercial
Code.

Comparing to Dutch, French and German law, the exception of
acquisition of ownership by accession generally takes place when right of superficies
is caused, only the consent of the land’s owner itself cannot exempt the acquisition
of ownership by accession. However, there is the law of State of Louisiana which
states that the consent of the land’s owner can absolutely exempt such principle.
That is because State of Louisiana has The Public Policy of Unencumbered
Ownership, which is limited only to this state. This policy is not found in any other
countries. Therefore, if there is an event where the land’s owner grants a consent for
a construction, there is the need to probe the context of such consent to see
whether it is in an extent to be a juristic act or not. If there is such serious intention,
then it should never be considered as a construction by consent of land’s owner. On
the other hand, if there is only a consent of the land’s owner alone without any
circumstances to tell that the land’s owner has an intention to cause right of
superficies, such consent naturally cannot exempt the acquisition of ownership by
accession. Consequently, if the consent of the land’s owner is not in accordant with
other exceptions of the principle of accession, it should be applied with article 1310,
1311 and 1314 which portray the outcome of being a component part. Since, those
articles are specifically made to solve the issues countering with acquisition of
ownership by accession. They do not protect only the values of the combined
property from taken apart easily, but also the constructor that had lost his ownership
by a principle derived from the principle of unjust enrichment. These articles
demand the land’s owner to give some valuable consideration to the constructor in
order to acquire the property. Which such protection giving the same effect as the
builders have to return the possession of the land to those who have the right to
return in accordance with section 1376, which applies the principles of unjust

enrichment. Section 1310, 1311 and 1314 prescribes certain results that focus on the
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protection of cases in the construction of building or other structures in other people

land.

Keywords: Exceptions of accession, Rights over other people’s land, Consent
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which in the exercise of a right over another person’s land has been fixed to the
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4 Wolff Martin, Der Bau auf fremdem Boden, insbesondere der

Grenziberbau nach dem Bureerlichen Gesetzbuche fir das Deutsche Reich (Jena :
Fischer , 1900), p 67-68.

s, 327, Hat jemand ein fur sich selbst bestehendes Gebdude auf

fremdem Grunde und Boden ohne Vorwissen des GrundeigenthUmers errichtet; so

hangt es von dem Grundeigenthiimer ab, das Gebaude zu erhalten, oder auf dessen
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Wegschaffung und Abbrechung zu dringen., §. 332. Hat der EigenthUmer des Grundes
und Bodens um den Bau gewuf3t, und nicht sogleich, als er davon Nachricht erhalten,
der Fortsetzung desselben auf eine solche Art, daf es zur Wissenschaft des

Bauenden gelangt ist, widersprochen; so muf3 er mit der blofen Entschadigung fur

'3
ayu a

Grund und Boden sich begnigen. wlalumuwilnelag se. as. AnAdnd Usni)
0 Art. 671

1 Where a person uses materials belonging to another in building work
on his or her own land or materials of his or her own on land belonging to another,
such materials become an integral part of the parcel of land.

2 However, where such materials are used against the will of their
owner, the latter is entitled to demand that the materials be removed and returned
to him or her at the landowner’s expense to the extent this is possible without
causing disproportionate damage.

3 On the same condition, where the materials were used against the
will of the landowner, the latter may demand that they be removed from his or her

land at the expense of the builder.
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P 328, Wahlt der GrundeigenthUmer das letztere, so muf das
Abbrechen und Wegrdumen auf Kosten des Bauenden erfolgen; und dieser haftet
noch auflerdem, nach dem Grade seiner Verschuldung, dem EigenthUmer fur den
erlittenen Schaden und entgangenen Gewinn.

§. 329. Verlangt der Grundeigenthiimer die Erhaltung des Gebdudes, so
kann er sich dasselbe entweder selbst zueignen, oder es mit dem dazu gehdrenden
Grunde und Boden dem Bauenden Uberlassen.

§. 330. Will der GrundeigenthUmer das Gebdude behalten, so muf er
dem Bauenden die verwendeten Baukosten, so weit sie den Werth des Geb&udes,
nach der Schatzung der Sachverstdandigen, nicht Ubersteigen, erstatten.

§. 331. Will der Grundeigenthimer das Gebdude dem Bauenden
Uberlassen, so muf dieser ihm den Werth des Grundes und Bodens verglten, und
noch auflerdem denjenigen Schaden erstatten, welchen der EigenthUmer, durch

Verengung des nothigen Platzes, oder sonst, nach seiner Lage und Gewerbe

aou £

erweislich leidet. (Wlatdun1ulnelag sa. as. AnRdns Usni)
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2 dndinaunmenssinanguiini, §uaa (es3ad 131, u. 17. (Section 33 :
If a person has in bad faith constructed a building on a piece of land owned by
another person, he must at his own expense put the land in its former condition.

If it is impossible to put the land on its former condition or it would
be damaged thereby, the owner of the land shall become the owner of the building,
he shall be liable to no compensation to the constructor for any increase of value
accruing to the land from the building, and he shall be entitled to compensation
from him for any decrease of value resulting from the same : milunssaaesiiionds
Qﬂ‘Vi@‘UBﬂ‘ﬁuﬁmimﬂﬁﬂ’liﬁmimﬂGTG]L%EN compensation wagduTAgIfI8I309 decrease
of value 98NANUYIUNTHNIUNINTY 1310 1WUAU UIINHAMBNATNDIANLELRLIYIR
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150, 206 — 207.)
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o VOIAVLENOUVIYIF, 9796473 139955077 132, 1. 205-206.209 (Section 35
: The provisions of Section 32,33 and 34 apply mutatis mutandis to person who,
instead of constructing a building, has made a plantation or any other kind of work

However, in case of paddy of other crops to be harvested within one

year of plantation, the owner of the land must either allow the person in good faith
of the conditional owner who has made the plantation to remain in possession of
such of compensation based on the rental value of the same, or take advance
possession of the land on payment to the other party of compensation for the loss
of the crop.)

¥ vioaemneauienR, §79uda (3995507 132, U. 206,

143 o w a ¥ ¥ a Ql‘
SNUMNUASNITUNITNG VAN, NUNTI LWNDTTOY 133, U. 379.

1 AnNUANENIIUNIINGENI, 979487 1 F995507 131, u. 84. (Section 162
: Superficies is a real right by virtue of which a person, called the superficiary, is
entitled to use another person’s land for the purpose of owning structures thereon,

with or without paying rent.)
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p .190.
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315.

Ref. code: 25615801031120BIZ



103

) PR ' = 74 o a A
NANNITNLIYNIN cause NID causa VBAINUAALIBY cause ‘Ui'mgﬂu Art. 1131 ¥93U52478

A v =2 I

WHSNSaLeE wag Art. 1967 YasUszinanguingwviavaeidioul Seguduimannisaanannd
a1sedAIMINANUNAUTUUIAIIN cause Hauaglineliianalag fatu cause 94
(% I ) . = o (% (%

anwauzllumenanily (typical reason) Feyanaanansaldlunisduunuenuezanuug

! aNa a 75
nauvesnsuanstamulunsaliindgm

a A

YaAINUAALTDY cause ﬁ?LLUﬂ@@ﬂL‘ﬂUﬁaﬂﬂigﬂﬂi Usgn1susnae

Objective cause flanwauziluingnuszasdvasmdfinsuiuies nanaoidunisiiansan

[ 3

WNeameilonvesifnssutuindanuyszasnegale wunsaluesdy g @ouie Tngusyasa

q

s
a

YoIidyQINADNSIOUNSINAVIBIUNSWE WazN1ST15YIIAINBURVILANTIOUNTTUANE wiolu

IS Ly Y v = (3 [ @A [ = b4 a 1 [
ETNILRGATRIRING ’JG]E]V]‘IJ?S’&Q@GU@Q&QJ,QJ,’]ﬂﬂ@ﬂ’]iﬂ’ﬁ‘ﬂ@‘vﬂ %i@IMUNﬁQI@EﬂN‘Vi’NNﬁ@l@‘ULL‘VI‘L!

T

Usznsfidesfie Subjective cause anwaziluinguszasrvesiduanuanuies 1unis

(%
1A [ a

finsandayamngdlatiegidemdsmesanunnasdusesveauanianun Wunsaeudam
dflmqimﬁmamqumwjﬂﬁuaaﬂlﬂmﬁuﬁ?um Fatuazduldiniswansanuniiusaain
cause genlianansnildiasinagdsfunsliAanavangraneldedsls ilesanlsienaile
femNUINMINUINNTUARLIRUNEY FavfuTIMInUIAIn cause Aazladl serious

intent Tun1swanaanw WU MNYARALEALLIAUILABABLEY N1SuARIaAUIUUALNT cause

" Konrad Zweigert and Hein Kotz, supra note 67. p. 424.

" Konrad Zweigert and Hein Kotz, supra note 67. p. 424.; Randy E
Barnett, supra note 14, p. 311.; Ernest G. Lorenzen, supra note 71, p. 621.
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“ Ibid., p. 424.
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2 Lars van Vliet, supra note 1, p. 619.; L P W van Vliet, supra note 16,

p. 70.
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“ Article 3:3 ‘Immovable’ and ‘movable’

1. ‘Immovable’ are the land, the not yet mined minerals, the plants
connected with the land, and the buildings and constructions permanently attached
to the land, either directly or through a connection with other buildings or
constructions.

2. ‘Movable’ are all things that are not immovable.

Article 3:4 ‘Components’

1. AU that, according to general accepted views (common opinion),

forms a part of a thing, is a ‘component’ of that thing.
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2. A thing that is attached to another principal thing in such a way that
it cannot be separated from it without causing meaningful damage to one of the
things, becomes a component of the principle thing.

Article 5:3 Accession

As far as the law does not provide otherwise, the owner of a thing is
the owner of all its components.

Article 5:20 Scope of the right of ownership of land

1. The ownership of land comprises, as far as the law does not
provide otherwise:

a. the topsail;

b. the layers of earth beneath the topsoil;

c. the groundwater that comes to the surface naturally or through an
installation;

d. the water above the soil unless it has an open connection to water
covering another’s land;

e. buildings and constructions permanently attached to the soil, either
directly or through a connection with another building or construction, unless they
are a component of someone else’s immovable thing;

f. plants (vegetation) and trees connected to the soil.

2. Contrary to paragraph 1, the ownership of a network, existing of one
or more cables or pipelines which are used for transporting fixed, liquid or gaseous
substances, energy or information, which are or will be installed in, on or above the
land of others, belongs to the person who has lawfully installed them or to his legal

SUCCessors.
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? Sofie Bouly, supra note 9, pp. 30-31.

* Hendrik Goossens, “Legal System of Civil law in the Netherland
Acquisition of property rights”, Dutch Civil Law (DCL), Retrieved on July 12, 2018,
from http:// www.dutchcivillaw.com /content/ legalsystemo044.htm. (N15H15041AY
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of Movables in Europe Volume 6: The Netherlands, Switzerland, Czech Republic,

Slovakia, Malta, Latvia, ed. Wolfgang Faber / Brigitta Lurger. (Munich: Sellier European

Law Publishers GmbH, 2011), p. 99. ; W.M. Kleyn, “The Law of property” in

Introduction to Dutch law for Foreign lawyers, ed. D.C. Fokkema / J.M.J. Chorus / E.H.
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* Hendrik Goossens, supra note 24.

% L P W van Vliet, supra note 16, p. 68. ; Ann Apers, “Party Autonomy in
the Classification of Things ; Expansion of the Term ‘Immovable’” in Property Law

Perspectives _Il. , ed. Bram Akkermans , Emnst Marais and Eveline Ramaekers,

(Cambridge, UK : Intersentia Publising Ltd, 2014 ), pp 193-194.; Ina Knobel,

“Accession of movables to land, South African law and Dutch law”, Comparative and

International Law Journal of Southern Africa, Vol. 45, Issue 1, p. 84 (March 2012).
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* Hendrik Goossens, “Dutch Civil Law : Limited real right” Dutch Civil Law
(DCL) Retrieved on July 12, 2018, from http://www.dutchcivillaw.com/content/dutch
civillaw022.htm. ; Arthur F. Salomons, supra note 24., pp. 105-106. (AUNHUUIEVDY
Ussineiusaduaus uanainnsdansmiefunuudadidosniundn superficies solo
cedit pE193UBN WunsdA Article 5:20 4o E noutine Sadunsdvedlsuiousnd vie
fooniiumungruneiiamusudosniiuluiFes Apartment right mngnsdidiosniseniiuna
Yomdndumufiesufinundninasivingranesivuawinty fudiausiuanaanun
sewiniugenliidunalioniiundndiuniuld TUsag : Hendrik Ploeger, Aart van Velten

and Jaap Zevenberger, Real Property Law and Procedure in the European Union :

Report for the Netherlands (The European University Institute (EUI), January 15,2005),
pp. 4-5.)
* Article 5:101 Definition of ‘right of superficies” and ‘ground rent’

1. A right of superficies is a real property right which enables its
proprietor - the ‘superficiary’ - to have or acquire for himself buildings, constructions
or plants (vegetation) in, on or above an immovable thing owned by someone else.

2. The right of superficies may be established on someone else's
immovable thing independent or dependent from another real property right or from

a right of (farm) lease on that immovable thing.
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3. The notarial deed by which a right of superficies has been
established may impose an obligation upon the superficiary to pay a sum of money -
the ‘ground rent’ - at regular or irregular intervals to the owner of the encumbered
immovable thing.

** Hendrik Goossens, supra note 32. ; W.M. Kleyn, supra note 24, pp. 73-
74, 100.

* Ibid. : (w@TIiFenin Closed System nsiznsienindansgnininuiauas
dovuesavslilaengmine yanalafeanisdndnisly (the right to use) fiflwaniening
(real effect) mmsmﬁaﬂﬂ'a&?&lﬁmmﬁﬂg%maﬁmu@ﬁ wimnl¥danlunisnedsansnis
Tfuesszninagnsd Adnaldlugruzaugniuniand Fond1 “Open  System  of

Obligation”)
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Wi Article 5:105°

% Hendrik Goossens, supra note 24. ; Hendrik Ploeger, Aart van Velten

and Jaap Zevenberger, Real Property Law and Procedure in the European Union :

Report for the Netherlands (The European University Institute (EUI), January 15,2005),

p.15. ; European University Institute (EUI), Real Property Law and Procedure in the
European Union : General Report Final Version (The European University Institute
(EUI), May 15, 2005), p. 33.

" Hendrik Goossens, supra note 32. and Article 5:105 Effects of the

ending of a right of superficies
1. When the right of superficies ends, the ownership of the buildings,
constructions and plants (vegetation) will by operation of law belong to the owner of

the immovable thing that was encumbered with that right of superficies.

Ref. code: 25615801031120BIZ



137

4.2.1.3 undgyalvasnguaneinganlenisujjinnalsesounsedelan
Yy A <, ' ¢ 't
#9719NNLUUEUAAUVDIUTLINALULTDILLAUN
W lafia1suINIS AN SUANSIUNSNE ANUNENEAIUAIVLAETD HaUdl
Uszinuliiansandelusedn denswddunnilunssudnsunidivesnfuaziinisuius

a

agnelsdansndiu wazazdealn1sualds 1 NALNUNSNENANLTUNTTUENT WALV INAY

)}

9e14ls A1nn1sisaunUyafAves Dutch Civil Code Wudnn1svaldrAmMaRUNITgaLde

nysudvslunindfanludiumvresuiseswaudntoguugiuremannguuneluzesaind

]

sk widnisgadenssudnsluasiintulaenavesnguuneg uifdaiansantainnelmin

| % ) 38 = v a £ .
muldidusssuunidvemsng ™ Julinsualdiderenintudsinglu Article 3:120 3:121

¥
=1

wag Article 3:123 Na1saunlesadl

msvaldrmeaununsailsasounsedslgnasimniludiuaiu Using

'
wa A

agluundalfisesnisAunisaseunses laggidnluvgnasnalsauseunsedaugnaialuniu

voafou feldinludaseuasesnfusgludinudeuns Article  3:107  Fudunsdlitg

= o = o st A @ P ¢ 39 A v Aa gvo ]
AseuAsosligwamilonindgatienindliineusylovivesnu” Waldnvesaulddiunauns
NIsUANSISUNAUNAULATEUATEEIANSVTTIUsEMTla U uegiunuaasn N5

a v ! . 40 v
ANNGITAYRIRATOUATEIUTING LU Article 3:11 Usnau Article 3:118" gasaunasadlay

2. As far as the notarial deed by which the right of superficies was
established does not provide otherwise, the superficiary is, at the end of his limited
property right, entitled to remove the buildings, constructions and plants (vegetation)
that have been placed voluntarily on the encumbered immovable thing by himself
or his predecessor or that have been taken over by him or his predecessors from the
owner of the immovable thing non-gratuitously, provided that the encumbered
immovable thing is restored to its original conditions.

3. Articles 5:99 and 5:100 apply accordingly, on the understanding that
the superficiary only has a right of retention over the buildings, constructions and
plants (vegetation).

* Arthur F. Salomons, supra note 24, p. 29.
” Ibid,, p. 31.
* Article 3:11 ‘Good faith’
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A person has not acted in ‘eood faith’ as a condition for a certain
legal effect if he knew or in the circumstances reasonably ought to have known the
facts or rights from which his good faith depends. The impossibility to conduct an
inquiry does not prevent that a person, who had good reason to doubt, is regarded
as someone who ought to have known the relevant facts or rights

Article 3:118 Possession in good faith

1. A possessor is in good faith when, at the moment on which he
acquired his possession, he regarded himself as proprietor of the involved asset and
reasonably could have regarded himself as such.

2. Once a possessor is in good faith, he is deemed to stay in good
faith [irespective of the knowledge he gains afterwards].

3. Good faith is presumed to be present; the absence of good faith
has to be proven.

* Arthur F. Salomons, supra note 24, p. 35.
* Article 3:120 Possession in good faith (fruits, costs, damage and
possessory lien)

1. The separated natural fruits and the due and payable civil fruits
belong to the possessor who possesses the fruit bearing asset in good faith.

2. The proprietor of an asset, who claims its return from a possessor in
good faith or who has received it back from such a possessor, must pay a
compensation to him for the costs that the possessor has made with regard to that

asset and for the damage for which the possessor is liable towards third persons
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under Title 6.3 of the Civil Code on account of his possession of the asset, insofar
the possessor is not yet compensated for these costs or liabilities through the
meanwhile obtained fruits of the asset or through other advantages enjoyed by him
on the basis of his possession. The court may limit the chargeable compensation if a
full compensation would lead to an unreasonable advantage for the possessor
towards the proprietor.

3. As long as the chargeable compensation meant in the previous
paragraph has not been paid, the possessor in good faith may withhold compliance
with his obligation to hand over the asset to the proprietor.

4. The provisions of the present Article apply as well to a person who
believes and reasonably could have believed that he has lawfully acquired
possession of the involved asset, even though he knows that the operations and
formalities, necessary for the legal delivery of the presumed property right, have not
taken place.

43 Arthur F. Salomons, supra note 24, p. 141.
* Article 3:121 Possession not in good faith (fruits, costs and damage)

1. A possessor who is not in good faith is towards the proprietor not
only obliged to return the asset itself, but also to hand over the separated natural
fruits and the due and payable civil fruits, without prejudice to his liability on the
basis of Title 6.3 of the Civil Code for damage suffered by the proprietor.
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2. The possessor, meant in the previous paragraph, is towards the
proprietor only entitled to claim a compensation for the costs made on behalf of
the asset or the collection of its fruits, as far as he could claim such a compensation
on the basis of the statutory provisions for an unjustified enrichment.

3. The provisions of the present Article also apply to a possessor in
good faith as from the moment on which the proprietor has invoked his right against
him.

* Arthur F. Salomons, supra note 24, p. 141.
* Article 6:212 Requirements for an unjustified enrichment

1. A person who has been unjustifiably enriched at the expense of
another person, has the obligation towards that other person to repair the damage
up to the amount of his enrichment, as far as this is reasonable.

2. As far as the enrichment has been decreased as a result of an event
which cannot be attributed to the enriched person, this decrease will not be taken
into consideration in determining the size or amount of the enrichment that has to
be repaired.

3. Where the enrichment has been decreased during a period in which
the enriched person reasonably should not have been aware of the existence of an
obligation to repair the damage, this decrease is not attributable to him. In
determining this decrease the expenditures which the enriched person would not
have made if there would not have been an enrichment, are taken into account as

well.
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* Arthur F. Salomons, supra note 24, p. 144.
* Article 3:123 Right of the possessor to remove changes or additives he
introduced to the asset
A possessor who has introduced certain changes or additives to the
thing he possessed, may — instead of claiming a compensation as meant in Articles
3:120 and 3:121 - remove these changes or additives, provided that he restores the

thing in its original condition.
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¥ Art. 546 Ownership of a thing, either movable or immovable, gives a
right to everything it produces and to what is accessorily united to it, either naturally
or artificially.

That right is called right of accession.
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Art. 551 Everything which unites and incorporates itself with a thing
belongs to the owner, according to the rules hereafter laid down.

Art. 552

Ownership of the ground involves ownership of what is above and
below it. An owner may make above all the plantings and constructions which he
deems proper, unless otherwise provided for in the Title Of Servitudes or Land
Services.

He may make below all constructions and excavations which he
deems proper and draw from these excavations all the products which they can give,
subject to the limitations resulting from statutes and regulations relating to mines
and from police statutes and regulations.

Art. 553

All constructions, plantings and works on or inside a piece of land are
presumed made by the owner, at his expenses and belonging to him, unless the
contrary is proved; without prejudice to the ownership, either of an underground
gallery under a building of another, or of any other part of the building, which a third

party may have acquired or may acquire by prescription.
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> L P W van Vliet, “Accession of Movable to Land : II”, Edinburch Law

Review, Vol. 6, Issue 2, p. 199 (January 2002). ; Sofie Bouly, supra note 1 , p. 112.;
Sofie Bouly, supra note 9, p. 31.

> Sofie Bouly, supra note 9, p. 31.

> L P W van Vliet, supra note 50, p. 200. ; Lars van Vliet, supra note 1,
p .651.
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” Ibid.

" Sofie Bouly, supra note 9, p. 31.

> Ibid., p.28.

> Sofie Bouly, supra note 9, p.29.; Marcel Planiol & George Ripert,
Treatise on the Civil Law Volume 1 Part 2, 12 ed. (Louisiana State Law Institute :

1959), p. 609.
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* Sofie Bouly, supra note 9, pp. 22-23, 29-30,
> L P W van Vliet, supra note 50. p. 200. ; Lars van Vliet, supra note 1,
pp. 652-653.
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7 Ibid.

% Code rural et de la péche maritime Article L451-10 : L'emphyteote
profite du droit d'accession pendant la durée de ['emphytéose.

®" Code de la construction et de Uhabitation Article L251-2 : Les parties
conviennent de leurs droits respectifs de propriéte sur les constructions existantes et
sur les constructions édifiees. A défaut d'une telle convention, le bailleur en devient
propriétaire en fin de bail et profite des améliorations.

* Loi n° 67-1253 du 30 décembre 1967 d'orientation fonciere Article 48 :
La concession immobiliere est le contrat par lequel le propriétaire d'un immeuble
ou partie dimmeuble, bati ou non bati, en confere la jouissance a une personne
dénommeée concessionnaire, pour une durée de vingt annees au minimum et
moyennant le paiement d'une redevance annuelle.

La concession immobiliere est consentie par ceux qui ont la capacité
de disposer ; elle fait 'objet d'un acte authentique, publié au fichier immobilier et
qui doit comporter une référence expresse aux dispositions du présent chapitre. Elle
ne peut se prolonger par tacite reconduction.

La redevance est révisable selon les modalités prévues par le contrat.

® Code minier Article 36 L'institution d'une concession, méme au profit
du propriétaire de la surface, crée un droit immobilier distinct de la propriete de la
surface.

Ce droit n'est pas susceptible d'hypotheques.
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o L P W van Vliet, supra note 50, p. 201. ; Lars van Vliet, supra note 1,
pp. 653-654.

© L P W van Vliet, supra note 50, p. 201. ; Lars van Vliet, supra note 1,
pp. 653-654. ; Stéphane Glock, Real Property Law Project : France, (The European

[
=1

University Institute (EUI), 2005), p. 4. (m3iuladyguandfidenndunisideunissntiu
nstanssuandlaendndiumiuiludyyinelminandwien uiudiansunlaannuulc
Aadeveemagesama (The Cour de Cassation) LavAR S.1866.441 Tuil 5 November

1866)
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e L P W van Vliet, supra note 50, p. 201. ; Lars van Vliet, supra note 1,
pp .655-656.

“Lpw van Vliet, supra note 50, pp. 201-203.

“LPWvan Vliet, supra note 50, p. 204. ; European University Institute
(EUI, supra note 36, p.33. ; Stéphane Glock, supra note 65, pp.9, 21, 24-25. ; Sjef van

Erp, “General Issues : Setting the Scene” in Cases, Materials and Text on Property

Law. , ed. Sjef van Erp/Bram Akkermans. (Oxford: Hart Publishers , 2012), p. 74.
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“LPWvan Vliet, supra note 50, pp. 204-205.
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i Art. 555 Where plantings, constructions or works were made by a third
party and with materials belonging to the latter, the owner of the tenement has the
right, subject to the provisions of paragraph 4, either to keep the ownership of them,
or to compel the third party to remove them.

Where the owner of the tenement requires to have the constructions,
plantings or works suppressed, it shall be done at the expense of the third party, and
without any compensation for him; the third party may furthermore be ordered to
pay damages for loss which the owner of the tenement may have suffered.

Where the owner of the tenement prefers to keep ownership of the
constructions, plantings or works, he must, at his choice, repay the third party either
a sum equal to that by which the tenement has increased in value, or the cost of
the materials and the price of the labour appraised at the date of repayment,
account being taken of the condition in which the said plantings, constructions or
works are.

Where the plantings, constructions or works were made by an evinced
third party who would not have been liable to restoring the fruits owing to his good
faith, the owner may not insist on the suppression of the said works, constructions
and plantations, but he has the choice to repay the third party either of the sums
referred to in the preceding paragraph.

" sofie Bouly, supra note 9, p. 37.
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Ripert, Treatise on the Civil Law Volume 1 Part 2, 12 ed. (Louisiana State Law

Institute : 1959), pp. 611-613.)

0 Marcel Planiol & George Ripert, Treatise on the Civil Law Volume 1 Part

2, 12 ed. (Louisiana State Law Institute : 1959), pp. 610-612. and Art. 550 : A possessor
is in good faith where he possesses as owner, under an instrument of transfer of
whose defects he does not know.
He ceases to be in good faith from the time those defects are known
to him.
" Sofie Bouly, supra note 9, p. 37. ; Marcel Planiol & George Ripert, supra
note 76, p. 609.
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8 Stephanie Choasson, Toups, “Still A Pile of Cans of Worms : The law of
artificial accession in relation to immovables”, Loyola Law Review, Vol. 51, Issue 4,

p. 1026 (Winter 2005).

" Humnanves Symeon Symeonides, “Property : Error of Law and Error
of Fact in Acquisitive Prescription” Louisiana Law Review, Vol. 47, Number 2,

(November 1986)
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** Art. 482. Accession.

The ownership of a thing includes by accession the ownership of
everything that it produces or is united with it, either naturally or artificially, in
accordance with the following provisions.

Art. 490. Accession above and below the surface.

Unless otherwise provided by law, the ownership of a tract of land
carries with it the ownership of everything that is directly above or under it.

The owner may make works on, above, or below the land as he
pleases, and draw all the advantages that accrue from them, unless he is restrained
by law or by rights of others.

Art. 491. Buildings, other constructions, standing timber, and crops.

Buildings, other constructions permanently attached to the ground,
standing timber, and unharvested crops or ungathered fruits of trees may belong to a
person other than the owner of the ground. Nevertheless, they are presumed to
belong to the owner of the ground, unless separate ownership is evidenced by an
instrument filed for registry in the conveyance records of the parish in which the
immovable is located.

. Stephanie Choasson, Toups, supra note 78, p. 1026.
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R Art. 2298. Enrichment without cause; compensation

A person who has been enriched without cause at the expense of
another person is bound to compensate that person. The term "without cause" is
used in this context to exclude cases in which the enrichment results from a valid
juridical act or the law. The remedy declared here is subsidiary and shall not be
available if the law provides another remedy for the impoverishment or declares a
contrary rule.

The amount of compensation due is measured by the extent to which
one has been enriched or the other has been impoverished, whichever is less.

The extent of the enrichment or impoverishment is measured as of
the time the suit is brought or, according to the circumstances, as of the time the
judgment is rendered.

% Stephanie Choasson Toups, supra note 78, pp. 1027-1028.
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* Art. 493, Ownership of improvements

Buildings, other constructions permanently attached to the ground,
and plantings made on the land of another with his consent belong to him who
made them. They belong to the owner of the ground when they are made without
his consent.

When the owner of buildings, other constructions permanently
attached to the ground, or plantings no longer has the right to keep them on the
land of another, he may remove them subject to his obligation to restore the
property to its former condition. If he does not remove them within ninety days
after written demand, the owner of the land may, after the ninetieth day from the
date of mailing the written demand, appropriate ownership of the improvements by
providing an additional written notice by certified mail, and upon receipt of the
certified mail by the owner of the improvements, the owner of the land obtains
ownership of the improvements and owes nothing to the owner of the
improvements.  Until such time as the owner of the land appropriates the
improvements, the improvements shall remain the property of he who made them
and he shall be solely responsible for any harm caused by the improvements.

When buildings, other constructions permanently attached to the
ground, or plantings are made on the separate property of a spouse with community

assets or with separate assets of the other spouse and when such improvements are

Ref. code: 25615801031120BIZ



160

& <

oA TaUN Uy ATINEUNIAT 1L RUAN Wale ML AYYRINY Y

o

waeL@uundn In1sdnwundnvazveinissananineoniuasusznas nafensaaiy

'
U 2 aaa

Art. 493 asifunsndivgninsananinegiunfiuludnuaeands dau Art. 493.1 JWunsdlid

(% s

anvazswan mduideferduivedimnzuning Fauand1eainnguunedszmadug 7
Fwunautdudlrunlvanndnuazn1sanffueg19a1ITkazn1sldaunsanenainiula

Uszneuiuluiluninsides dnvazusanisswanimiludiuaiviiaesgueuuidainy

o
vaa a

LANeNe Ll WeRsaNUsERIan) uuneveuasivqeLdenssnudl undyainineitesiu

o

N15NANTUFN¥ULYINITTINANINNIFRIFURUUAINAIUIINgogly At 463 B

89 = °o o P A % - a
Art. 465 FegunsaasUansyddladn Art. 463 Wunsdindinisugnadialsaiou daan

made on community property with the separate assets of a spouse, this Article does

not apply. The rights of the spouses are governed by Articles 2366, 2367, and 2367.1.
Art. 493.1. Ownership of component parts

Things incorporated in or attached to an immovable so as to become its

component parts under Articles 465 and 466 belong to the owner of the immovable.

Art. 493.2. Loss of ownership by accession; claims of former owner

One who has lost the ownership of a thing to the owner of an immovable
may have a claim against him or against a third person in accordance with the
following provisions.

* Art. 463. Component parts of tracts of land.

Buildings, other constructions permanently attached to the ground,
standing timber, and unharvested crops or ungathered fruits of trees, are component
parts of a tract of land when they belong to the owner of the ground.

Art. 464. Buildings and standing timber as separate immovables.

Buildings and standing timber are separate immovables when they
belong to a person other than the owner of the ground.

Art. 465. Things incorporated into an immovable.

Things incorporated into a tract of land, a building, or other
construction, so as to become an integral part of it, such as building materials, are its

component parts.
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in : An Analysis of new Louisiana Civil Code Article 2695”7, Louisiana Law Review, Vol.

67, Issue 2, p. 574 (Winter 2007).
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* Brad R. Resweber, supra note 94, p. 575. ; Stephanie Choasson Toups,
supra note 78, p. 1036.

""Brad R. Resweber, supra note 94, p. 575.

” Stephanie Choasson Toups, supra note 78, p.1041. and Art.493 (1984
Revision).“When the owner of buildings, other constructions permanently attached
to the ground, or plantings no longer has the right to keep them on the land of
another, he may remove them subject to his obligation to restore the property to its
former condition. If he does not remove them within ninety days after written
demand, the owner of the land acquires ownership of the improvements and owes

nothing to the owner of the improvements.”
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” Stephanie Choasson Toups, supra note 78, pp. 1041-1042.
" Ibid., p. 1043.
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Article 508 When plantations, constructions and works have been
made by a third person, and with such person’ own materials, the owner of the soil
has a right to keep them or compel this person to take away or demolish the same.

If the owner requires the demolition of such works, they shall be
demolished at the expense of the person who erected them, without any
compensation ; such person may even be sentenced to pay damages, if the case
require it, for the prejudice which the owner of the soil may sustained.

If the owner keeps the works, he owes to the owner of the materials
nothing but the reimbursement of their value and the price of workmanship, without
any regard to the greater or less value which the soil may have acquired thereby.

Nevertheless, if the plantations, edifices or works have been made by
a third person evicted, but not sentenced to make restitution of the fruit, because
such person possessed bona fide, the owner shall not have a right to demand the
demolition of the works, plantations or edifices, but he shall have his choice either
to reimburse the value of the materials and the price of workmanship, or to

reimburse a sum equal to the enhanced value of the soil.
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1o Stephanie Choasson Toups, supra note 78, p. 1030.
"® Ibid., p.1031.
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" Ibid., p. 1034.
"% Art. 494, Constructions by landowner with materials of another.
When the owner of an immovable makes on it constructions,
plantings, or works with materials of another, he may retain them, regardless of his
good or bad faith, on reimbursing the owner of the materials their current value and

repairing the injury that he may have caused to him.
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o7 Art. 495. Things incorporated in, or attached to, an immovable with
the consent of the owner of the immovable.

One who incorporates in, or attaches to, the immovable of another,
with his consent, things that become component parts of the immovable under
Articles 465 and 466, may, in the absence of other provisions of law or juridical acts,
remove them subject to his obligation of restoring the property to its former
condition.

If he does not remove them after demand, the owner of the
immovable may have them removed at the expense of the person who made them
or elect to keep them and pay, at his option, the current value of the materials and
of the workmanship or the enhanced value of the immovable.

Art. 496. Constructions by possessor in good faith.

When constructions, plantings, or works are made by a possessor in
good faith, the owner of the immovable may not demand their demolition and
removal. He is bound to keep them and at his option to pay to the possessor either
the cost of the materials and of the workmanship, or their current value, or the
enhanced value of the immovable.

Art. 497. Constructions by bad faith possessor.

When constructions, plantings, or works are made by a bad faith
possessor, the owner of the immovable may keep them or he may demand their
demolition and removal at the expense of the possessor, and, in addition, damages
for the injury that he may have sustained. If he does not demand demolition and

removal, he is bound to pay at his option either the current value of the materials
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and of the workmanship of the separable improvements that he has kept or the
enhanced value of the immovable.

108 Stephanie Choasson Toups, supra note 78, p. 1037.
" bid,, p. 1055 (nsRansanityanalaidugnsedaegainnieliiaduas
d1Agylunsiiansaunan1IngvuuIenu Art. 496 wag Art. 497 laaiin13ts1ua11unuNeve9
fripsadlaggadlu Art. 487 fasaslagaimmunganevesuaignqoideuii fedazes
flddnnseunsesiinulngeadesunranundyaanidnvazdunisleunssudng wazian

Talens1ufannuunng0alun15NsIV0INTSUANSVDILAY Na1nAB biSlagIanSve L

Y

[

UnNTes WY vausdeviglivsiuesinfiuduvesyanadu Tnsundeygand anwvazidunis
Tounssuanslunsnddu lawn N15¥ev1e nswanasu ian1susane mnlulensdinanan
v & o o a v O ~ A v ] 9 A Y oa &
wnnaglieglugiugdnsedlaegasn iy nitewidednguisiduinvesiuiase Nq
Mnnglewiaasseginnenalilivesduie uanwdeniazweruie Ndvlulavedndugases
lnegase Jasedlnugasnazduninualsaneiiienlaiteadsail vieinisisunAunsndan

veefiutiads (Art. 487. Possessor in good faith; definition : For purposes of

Ref. code: 25615801031120BIZ



171

yAraTIaaInsalfang1 Weliusingilasuanudusenainidvesitiu daugnaiiedann
Juvesdvesninu uingrunenladygfnisiBeseliwndiugnaialaetuegiuaiuaase

wieligasnvedugnadne Tunsdlfasrulugaseslaegainay Art. 496 Wivesnauliens

'
v oA

Jadulvigashesensudelgnaieantula nguranedsruliinvesiausuasgnasialivasyin

ImgadeniagdngAmaunuauyaf1veIdunIseazusau vieyad1lagtuvesdslan

U 9

=3 Y a

4319 viselioniivg e uienAuniLAuns s NTas1any wiegelsiny drdaugnadanuy

'
=

LuneliAnAuisnAuinIuluauduasaay Wivealnuilisidesdnadunaunulag

|
v AAy v

muwuitadeluad Sander v. Jackson lunsdiiifasradudnsedlaeligainau Art. 497

Y
1% Aa o« = = o a v o 9 vaa v a
Wvesifudnadeniaglizensudsgnadiseanluuagiinlinfunduganinaulag
Aldineesgnsoiy isedeniuasgnasnaliuasaneamaunuliungasn lneidandneen

' 9 Y ] - i da o a X 110
‘1/191LLWUWWN%@QW{]%QUUTGQ’J?{QLLﬁ%ﬂ’]LLiQﬂi@@WNﬂJﬂﬁﬂ’W@ﬂﬂﬂU%LW@JSU‘L!

'
va

WeoRsanundyaiineanienislanssuansiaendndiuniu nsall

o

Y a A o 1% aa v o a & Y o v
n1sugnadialsaseuniediUgnasndlunfuvesduvesuaignqeideuiasiiuladn dn1sla
Anudfgiunsuanuanuduednaunn lnednsvya@luisesnisuandanuiliain
guanlunisugnasiededmiau Awsinglu Art. 493 Jaudaediladinisannsiouuennis

PNIINTIUANTANUUBLIAT Art. 491 ﬁéﬁmﬁmaﬁiijLﬁwmﬁauuazﬂﬂaﬂa%ﬂﬁaLﬁumﬁﬁﬁ

Y

[ 7 VN
v

WauLuUsnIdevesdnsallasunisseusulilnasgredaan Matiillosunannuuiulouisly

SeanssuaAnsAluliveynd
4.2.3 AYUANBVBIUTENANYRUTUNAYDINITUEALIAUUUUIAIFLANITUI

n3el : NYUUIBUTENALE TN

nOMuIBNgInen1stanssuanslunsndlaendndiualuvesuszine

wa | 14 1

wosutitiy TanuthaulanagtdunfnwiuTeuiioumnsizmein untyelainmediunIuves

Uszinalgesuillagnudveniuiiansanlunissisundyaidmediuaivludiuvediusig

accession, a possessor is in good faith when he possesses by virtue of an act
translative of ownership and does not know of any defects in his ownership. He
ceases to be in good faith when these defects are made known to him or an action
is instituted against him by the owner for the recovery of the thing.))

1o Stephanie Choasson Toups, supra note 78, pp. 1037-1039.
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" Section 93 Essential parts of a thing
Parts of a thing that cannot be separated without one or the other
being destroyed or undergoing a change of nature (essential parts) cannot be the
subject of separate rights.

Section 94 Essential parts of a plot of land or a building
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(1) The essential parts of a plot of land include the things firmly
attached to the land, in particular buildings, and the produce of the plot of land, as
long as it is connected with the land. Seed becomes an essential part of the plot of
land when it is sown, and a plant when it is planted.

(2) The essential parts of a building include the things inserted in order
to construct the building.

Section 946 Combination with a plot of land

If a movable thing is combined with a plot of land in such a way that
it becomes an essential part of the plot of land, the ownership of the plot of land
extends to this movable thing.

e L P W van Vliet, supra note 16, p. 74. ; Mary-Rose McGuire, “National

Report on the Transfer of Movables in Germany” in National Reports on the Transfer

of Movables in Europe Volume 3: Germany, Greece, Lithuania, Hungary. , ed.

Wolfgang Faber / Brigitta Lurger. (Munich: Sellier European Law Publishers GmbH,
2011), p .70. ; Lars van Vliet, supra note 1, p. 626.
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a L P W van Vliet, supra note 16, p. 76.; Emest J Schuster, The

Principles of German Civil Law, (Clarendon Press Oxford : 1907), p. 63. ; Lars van Vliet,

supra note 1, p. 629.
L wvan Vliet, supra note 16, p. 76.
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Germany, Greece, Lithuania, Hungary. , ed. Wolfgang Faber / Brigitta Lurger. (Munich:

Sellier European Law Publishers GmbH, 2011), p. 131.)

H Wolff Martin, Der Bau auf fremdem Boden, insbesondere der

Grenziberbau nach dem Birgerlichen Gesetzbuche fir das Deutsche Reich (Jena :

Fischer , 1900), p. 63.
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1 Section 95 Merely temporary purpose
(1) The parts of a plot of land do not include things that are
connected with the land only for a temporary purpose. The same applies to a
building or other structure that is connected with a plot of land belonging to another
by a person exercising a right over that land.
(2) Things that are inserted into a building for a temporary purpose are

not parts of the building.
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e Rudolf Huebner, A History of Germanic Private Law (Boston : Little,

Brown, and Company , 1918), pp. 166-167,172.
"2 \Wolff Martin, supra note 117, pp. 72-73, 85-86.
2 L P W van Vliet, supra note 16, p. 76. ; Lars van Vliet, supra note 1,

p. 634,
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%2 Section 873 Acquisition by agreement and registration
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(1) The transfer of the ownership of a plot of land, the encumbrance
of a plot of land with a right and the transfer or encumbrance of such a right require
agreement between the person entitled and the other person on the occurrence of
the change of rights and the registration of the change of rights in the Land Register,
except insofar as otherwise provided by law.

(2) Before the registration, the parties are bound by the agreement
only if the declarations are notarially recorded, or made before the Land Registry, or
submitted to the Land Registry, or if the person entitled has delivered to the other
person an approval of registration that satisfies the provisions of the Land Register
Code [Grundbuchordnung].

" Christian Hertel and Hartmut Wicke, supra note 116, p. 13. ; European
University Institute (EUI), supra note 36, p. 33.
"** Section 1020 Considerate use

When using an easement, the person entitled must if possible observe
the interest of the owner of the servient plot of land. If he maintains an installation
on the servient plot of land in order to use the easement, he must keep the
installation in a proper condition to the extent that the interest of the owner
requires this..

1 Section 1037 Transformation
(1) The wusufructuary is not entitled to transform the thing or

substantially change it.
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(2) The usufructuary of a plot of land may erect new facilities to
extract stone, gravel, sand, loam, clay, marl, peat and other components of the
ground, except where the economic purpose of the plot of land is materially altered
as a result.

1% L P W van Vliet, supra note 16, pp. 77-78.

PTlpw van Vliet, supra note 16, pp. 77-78. ; Lars van Vliet, supra note
1, p .635.

%8 Christian Hertel and Hartmut Wicke, supra note 116, p. 9-10. ;
European University Institute (EUI), supra note 36, pp. .21-22.

2 Wolff Martin, supra note 117, p. 70.
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1o Wolff Martin, supra note 117, p. 81.; Lars van Vliet, supra note 1,
pp. 635-636.
“Wolsf Martin, supra note 117, pp. 81-82.
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NsSENAYAENTaEsANSnIsuaNS lunsndaufaume Section

951 (1) WunsdiidrvesnAuglaludnssudnslulsaiouniedgnasne dedldamaunu

"% Section 951 Compensation for loss of rights

(1) A person who, as a result of the provisions of sections 946 to 950,
suffers a loss of rights may require from the person to whose benefit the change of
rights occurs payment in money under the provisions on the return of unjust
enrichment. The restoration of the former state cannot be required.

(2) The provisions on the obligation to pay damages for torts and the
provisions on the reimbursement of outlays made and on the right of removal of an
installation are unaffected. In the cases of sections 946 and 947, the removal under
the provisions applying to the right of removal of the possessor in relation to the
owner is admissible even if the combination was not made by the possessor of the

main thing.
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’ Ermest J Schuster, supra note 114, p. 351.; Mary-Rose McGuire,

a

supra note 112, p. 34. @n3iSenSesArvmweniy Section 951 (1) Imenanuds 1Wuans
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Y
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yananeuenddlinindluanglamnauusn Aed1vesiidu enafessuiiamundnainiinag
16 m1u Section 951 Us¥nau Section 822 BGB #7¢ I‘Ui(ﬂ@: Wolff Martin, supra note 117,
p. 64.)
" Section 812 Claim for restitution

(1) A person who obtains something as a result of the performance of
another person or otherwise at his expense without legal grounds for doing so is
under a duty to make restitution to him. This duty also exists if the legal grounds
later lapse or if the result intended to be achieved by those efforts in accordance
with the contents of the legal transaction does not occur.

(2) Performance also includes the acknowledgement of the existence
or non-existence of an obligation.

" Section 818 Scope of the claim to enrichment
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Section 818 (3) BGB"

1) The duty to make restitution extends to emoluments taken as well
as to whatever the recipient acquires by reason of a right acquired or in
compensation for destruction, damage or deprivation of the object obtained.

(2) If restitution is not possible due to the quality of the benefit
obtained, or if the recipient is for another reason unable to make restitution, then he
must compensate for its value.

(3) The liability to undertake restitution or to reimburse the value is
excluded to the extent that the recipient is no longer enriched.

(4) From the time when the action is pending onwards, the recipient is
liable under the general provisions of law.

“ Ernest J Schuster, supra note 114, p. 401. ; Mary-Rose McGuire, supra
note 112, p. 131.
“ Wolff Martin, supra note 117, p. 65.

Ref. code: 25615801031120BIZ



190

YANNNSNISIAMABNUAIY Section 951 (1) waQ Section 951 (2)

LY L%

Weyganimawnuludnwinids Asnmeawnulunstiazide MsmaunuailganeNiindu wag
ansn1ssensudslgnaiitesnluainifulaeaiudueeuroni1vesNauy Fan1snawny

gj 1 d’l 1 ) ¥ 1 148 1
Vlﬁﬁﬁﬁﬂlﬂﬁ?lilllgﬂﬂﬁ%ﬂ/lllﬂi%LV]E]‘L!R]']ﬂﬂ’]ﬁsUﬂIGUGHlI AulugIuLsn ATNALNURTIL

'
a

Section 951 (2) {iadulunsaliinsiiiAseuATRIRULALEATRIATRIUgNaT 1l s ToUNS 0F

a A

Ugnaralunfauvesulagliifigiuniangmaunesessu (without sufficient entitlement) &«
Ugnasnasludannludiumvvesniu Wewvesniiuefegiuawiinssudnssennindau
Y} | . 2 [ a 1 a a a dy o 13
Autigua Section 985 813UTNY T894 UAnudemelinluainnisnsgyivesgugn

a319 viegugnasnenaeelidnged1aaus uenanalsuseunsedtugnaine 951 (1)

v
v v v v s

v v Aa o a XA v DR Y] Y] ! a !
ANUU E\Jlﬂ'sjﬂaﬁ'mLLazLQW%@QW@UQQNMUWQ%m@ﬂ%@iﬂ‘ﬁ%ﬂﬂu AFTUANNUTAINATILIYNIN

149
owner-possessor-relationship (Eigentlimer-Besitzer-Verhaltnis)

Section 951 (2) wandl¥iiiiuin n1sfiyaradiATaUATEY UAZYINNIS
UgnaslsaSeursedsgnadisluifuvesgau Weliusinginiavsvinisugnasnala dey

Junisnszvasdeegieludy uwliidugnadaaznssiinislaegee Aeradunisnssii

o

a a ! 2150 I aa a v
agLN@IﬂﬂﬂqqﬂﬂigﬂquaULaalﬂ ﬂqﬁisﬁﬂ'ﬂﬂﬂLLWUﬂﬁmNﬂqﬁﬂﬁaUﬂﬁaﬂiﬂﬂagLN@Q%W@QV]'}

agelsiu Wrsanlaainainuly Section 992 nanfe MngATeUATELIIATEUATRINAY

Y] wa =¢

Tngaziiln 9zdessuRnfoldnvesnfunsldundygalusosazilingsUygRnnisaun snd

T U

Y oo P 151 Py P a a
wazaalgandavnalunsaid i lagnnig - nseeldamawnulunsiiazdiniiusen1staanunse

1 Mary-Rose McGuire, supra note 112, p 131.
1 Mary-Rose McGuire, supra note 112, pp. 29-30. ; Monika Hinteregger,
supra note 74, p .143. and Section 854 Acquisition of possession

(1) Possession of a thing is acquired by obtaining actual control of the
thing.

(2) Agreement between the previous possessor and the acquirer is
sufficient for acquisition if the acquirer is in a position to exercise control over the
thing.

0 Wolff Martin, supra note 117, pp. 68-69.

ol Mary-Rose McGuire, supra note 112, p. 34.
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2 Section 823 Liability in damages

(1) A person who, intentionally or negligently, unlawfully injures the
life, body, health, freedom, property or another right of another person is liable to
make compensation to the other party for the damage arising from this.

(2) The same duty is held by a person who commits a breach of a
statute that is intended to protect another person. If, according to the contents of
the statute, it may also be breached without fault, then liability to compensation
only exists in the case of fault.

2 Raymond Youngs, English, French & German Comparative Law,

(Routledge-Cavendish New Tork : 2007), p 377.
" Section 249 Nature and extent of damages

(1) A person who is liable in damages must restore the position that
would exist if the circumstance obliging him to pay damages had not occurred.

(2) Where damages are payable for injury to a person or damage to a
thing, the oblicee may demand the required monetary amount in lieu of restoration.
When a thing is damaged, the monetary amount required under sentence 1 only
includes value-added tax if and to the extent that it is actually incurred.

> Raymond Youngs, supra note 153, pp. 482-483. (n15fiansau1inendulng
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a&i’mﬁlu :I‘Ui@fg] E.J. Cohn, Manual of German Law, (Ocean Publication, Inc. London :
1968), pp. 104, 154. )

" Ibid., p. 479. (U ”@cﬁ’aﬁlﬁmé’mmiﬁugﬂmiﬂizv‘iwialﬂsﬁqmiaxLﬁmﬁ‘m%
voudvesiiau 1éud BGB Article 862, 1029, 1004 uaz 1090 lnsnisi3enliseunis
mw’hasLﬁmé‘fqﬂa"nﬂﬂﬁmi(%aﬂiﬂ)’f‘%yaaauvl,ﬂasﬂuéf’; (Beseitigung))

" Ermest J Schuster, supra note 114, p 184.

8 Ernest J Schuster, supra note 114, pp. 185-186 ; E.J. Cohn, Manual of
German Law, (Ocean Publication, Inc. London : 1968), pp. 105-106. and Section 250
Damages in money after the specification of a period of time

The obligee may specify a reasonable period of time for the person
liable in damages to undertake restoration and declare that he will reject restoration
after the period of time ends. After the end of the period of time the obligee may
demand damages in money, if restoration does not occur in good time; the claim to
restoration is excluded.

Section 251 Damages in money without the specification of a period

of time
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(1) To the extent that restoration is not possible or is not sufficient to
compensate the obligee, the person liable in damages must compensate the obligee
in Money.

(2) The person liable in damages may compensate the obligee in
money if restoration is only possible with disproportionate expenses. Expenses
incurred as a result of the curative treatment of an injured animal are not
disproportionate merely because they significantly exceed the value of the animal.

7 E.J. Cohn, supra note 158, p. 108.

100 E.J. Cohn, supra note 158, p. 180. ; Wolff Martin, supra note 117,
pp. 65-66. ; Monika Hinteregger, supra note 74, p .148. .And Section 1004 Claim for
removal and injunction

(1) If the ownership is interfered with by means other than removal or

retention of possession, the owner may require the disturber to remove the
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interference. If further interferences are to be feared, the owner may seek a
prohibitory injunction.
(2) The claim is excluded if the owner is obliged to tolerate the
interference.
L Wolff Martin, supra note 117, pp. 65-66.
"2 Ibid., pp. 67-68.
“ Ibid.
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* Monika Hinteregger, supra note 74, p .153. and Section 242

Performance in good faith
An obligor has a duty to perform according to the requirements of

good faith, taking customary practice into consideration. (Fnawassiulausulindnagasn
Lﬁammumﬂ%’mwé’mﬁmLLﬁiﬂssmﬁmémaaLﬁﬁmaqﬁﬁu 1Usag E.J. Cohn, supra note 158,
p. 180)

% Wolff Martin, supra note 117, pp. 66-67.

" Wolff Martin, supra note 117, pp. 65-68.
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' Section 987 Emoluments after litigation is pending

(1) The possessor must return to the owner the emoluments that he
receives after litigation is pending.

(2) If after litigation is pending the possessor fails to take emoluments
that he could take under the rules of proper management, he is obliged to
reimburse the owner to the extent that he is at fault.

' Section 99 Fruits

(1) Fruits of a thing are the products of the thing and the other yield
obtained from the thing in accordance with its intended use.

(2) Fruits of a right are the proceeds that the right produces in
accordance with its intended use, in particular, in the case of a right to extract
component parts of the soil, the parts extracted.

(3) Fruits are also the proceeds supplied by a thing or a right by virtue
of a legal relationship.

Section 100 Emoluments

Emoluments are the fruits of a thing or of a right and the benefits that

the use of the thing or the right affords.
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W Ernest J Schuster, supra note 114, p 64.,; E.J. Cohn, supra note 158,
p. 73.
! Section 989 Damages after litigation is pending
The possessor is, from the date when litigation is pending on, liable to
the owner for the damage that occurs because as a result of the possessor’s fault
the thing deteriorates, is destroyed, or for another reason he cannot return it.
" Ermnest J Schuster, supra note 158, p 407. Mary-Rose McGuire, supra
note 112, pp. 178-179.
Section 990 Liability of possessor with knowledge
(1) If the possessor, when he obtained possession, was not in good
faith, he is liable to the owner starting from the date of the acquisition under
sections 987 and 989. If the possessor later discovers that he is not entitled to
possession, he is liable in the same way from the date when he obtained the

knowledge on.
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(2) This does not affect a more extensive liability of the possessor for
default
i Ernest J Schuster, supra note 114, pp. 377, 407. Monika Hinteregger,
supra note 74, p. 144.
o Mary-Rose McGuire, supra note 112, p. 181.
o Section 994 Necessary outlays
(1) The possessor may require from the owner reimbursement of the

necessary outlays made on the thing. However, for the period for which the
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emoluments remain due to him, the customary maintenance costs are not to be
reimbursed him.

(2) If the possessor, after litigation is pending or after the beginning of
the liability set out in section 990, makes necessary outlays, the duty of the owner to
reimburse is governed by the provisions on agency without specific authorisation.

e Mary-Rose McGuire, supra note 112, p. 181.
" Section 996 Useful outlays

For outlays that are not necessary outlays, the possessor may require
reimbursement only to the extent that they were incurred before litigation was
pending and before the beginning of the liability defined in section 990 and the
value of the thing is still increased by them at the time when the owner recovers
possession of the thing.

"% Section 997 Right of removal

(1) If the possessor has combined with the thing another thing as an
essential part, the possessor may separate the thing and take possession of it. The
provision of section 258 applies.

(2) The right to separate is excluded if the possessor may not require
reimbursement of the outlay under section 994 (1) sentence 2 or the separation is
not of benefit for him or he is reimbursed at least the value that the component

would have for him after separation.
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" Wolff Martin, supra note 8, p 63, pp. 73-74.
** Section 1020 Considerate use
When using an easement, the person entitled must if possible observe the
interest of the owner of the servient plot of land. If he maintains an installation on
the servient plot of land in order to use the easement, he must keep the installation
in a proper condition to the extent that the interest of the owner requires this.
v Section 1037 Transformation
(1) The wusufructuary is not entitled to transform the thing or

substantially change it.
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(2) The usufructuary of a plot of land may erect new facilities to
extract stone, gravel, sand, loam, clay, marl, peat and other components of the
ground, except where the economic purpose of the plot of land is materially altered
as a result.

“Lpw van Vliet, supra note 4, pp. 77-78.

“LPWvan Vliet, supra note 4, pp. 77-78. ; Lars van Vliet, supra note 8,
D .635.

“ Uszya anssaums, 87987 15999507 10, . 316-317. ; 1aild Usiluw, 829U

a 14 4

93307 10, U. 642-643. ; Utyal® aWe, 999683 (395597 10, W. 324-325.
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