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ABSTRACT

The main purpose of this thesis is to explore the questions in depth
whether an effect of a void act should cause the parties to be restored to the
condition in which they were previously, as an effect of a voidable act after being
avoided, as well as whether the application of the undue enrichment doctrine for a
void act is so just to the involving parties. According to my study, an unfairness of
applying the undue enrichment doctrine to a void act has been found in these
following issues; (A) The basic right of the parties after the return of a property shall
not be able to exist because Thai law system does not manifestly acknowledge and
separate the validity between the obligation and the property. As a result, if the
existence of an obligation is not found, there is no legitimacy for the parties to be
entitled to the restitution under the undue enrichment doctrine, which might cause
the prejudice pursuant to the property to some party. (B) The return of a property
under the undue enrichment doctrine puts some limitations to the restitution, for
example, according to The Thai Civil and Commercial Code Section 410, both the
estopple doctrine and an act in good faith doctrine have played the crucial role in
this very problem, which might prevent the whole restitution or lead the return of a
property to merely occur in part to the parties, although the act is nullified. On the

contrary, there would rather let the parties to be deemed to be restored to the
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(@)

previous condition as if the agreement is never before existed. (C) Unquestionably,
an effect of a void act may be alleged at any time by any interested person, but
prescription of claim of the restitution under the undue enrichment doctrine is
relatively short, which makes the parties who exercise the claim exceeding the fixed
period of time are not entitled to restitution. In addition, an effect of a void act and
a voidable act after being avoided should be similar and not be distinguished
because these two acts are written to have an identical consequence, being void
from the beginning. Then the effects of them should be enforced in the same
direction. Therefore, this thesis seeks to study mainly on the issues of whether an
effect of the return of a property arising from a void act should be the same as an
effect of the return of a property after the avoidance of a voidable act, and whether
it is just to the parties, under the current law, to govern the return of a property
arising from a void act by solely applying the undue enrichment doctrine. In order to
find the solutions to the above problems, those topics shall be analyzed by
comparing the related issues with the laws of Germany, Japan, and France, which are
the roots of The Thai legal doctrine. Lastly, this thesis shall be a significant tool to

pave the way for developing and amending this legal doctrine in the future.

Keywords: void, voidable act after being avoided, undue enrichment, restoration to

the condition which it was previously.
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Section 406 any person who, through an act of performance made
by another person or in any other manner, obtains something to the prejudice of
such other person without legal ground, must return it to the latter. The
acknowledgement of the existence or non-existence of a debt is deemed to be an
act of performance.

The seemed provision shall apply if something has been obtained
on account of a cause which has not been realized or of a cause which has ceased
to exist.
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*® Section 812 Claim for restitution (1) A person who obtains something
as a result of the performance of another person or otherwise at his expense without
legal grounds for doing so is under a duty to make restitution to him. This duty also
exists if the legal grounds later lapse or if the result intended to be achieved by
those efforts in accordance with the contents of the legal transaction does not
occur. (2) Performance also includes the acknowledgement of the existence or non-
existence of an obligation.

* Article 703 A person who has benefited (here in after in this Chapter
referred to as “beneficiary”) from the property or labor of others without legal cause
and has thereby caused loss to others shall assume an obligation to return that

benefit, to the extent the benefit exists.
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" Mental reservation

Section 116 A declaration of intent is not void by virtue of the fact that
the person declaring has made a mental reservation that he does not want the
declaration made. The declaration is void if it is to be made to another person who

knows of the reservation.
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? Voidness resulting from a defect of form

Section 125 A legal transaction that lacks the form prescribed by statute
is void. In case of doubt, lack of the form specified by legal transaction also results in
voidness.

r Legal transaction contrary to public policy; usury

Section 138 (1) A legal transaction which is contrary to public policy is
void.

\ (2) In particular, a legal transaction is void by which a person, by
exploiting the predicament, inexperience, lack of sound judgement or considerable
weakness of will of another, causes himself or a third party, in exchange for an act of
performance, to be promised or granted pecuniary advantages which are clearly

disproportionate to the performance.

> Ernest J. Schuster, The principles of German Civil Law (Oxford : Steven
sons and Sons, 1907.), pp. 81-83

® Confirmation of a void legal transaction

Section 141 (1) If a void legal transaction is confirmed by the person who
undertook it, the confirmation is to be seen as a renewed undertaking.

(2) If a void contract is confirmed by the parties, then in case of doubt
they are obliged to grant to each other what they would have granted if the contract

had been valid from the beginning.
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" Confirmation of a voidable legal transaction
Section 144 (1) Avoidance is excluded, if the voidable legal transaction is
confirmed by the person entitled to avoid. (2) The confirmation does not require the

form prescribed for the legal transaction.

8 o U F U -
nee wasgiie, “Jymniswenduymativasdyamaminglungmvaneg
Wasull,” 15ansifA1dns ArNINeNa8sITUAERS ey 3-4, U 15, aUuhl 3, W. 469-280

(2528).

? Claim for restitution

Section 812 (1) A person who obtains something as a result of the
performance of another person or otherwise at his expense without legal grounds for
doing so is under a duty to make restitution to him. This duty also exists if the legal
grounds later lapse or if the result intended to be achieved by those efforts in
accordance with the contents of the legal transaction does not occur. (2)
Performance also includes the acknowledgement of the existence or non-existence

of an obligation.
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' K. Zweigert, and H. Kotz, Introduction to Comparative Law, third

revised edition, translated by Tony weir (Oxford : Clarendon Press, 1998), p. 179.
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’ Gerhard Dannemann, The German law of Unjustified Enrichment And

Restitution A Comparative Introduction (Oxford : Oxford University Press, 2009), p. 7.

‘ Claim for restitution

Ref. code: 25615801031252RGH



65

1) fyaealaliindedmilsddalaensissvianyanadu

2) videmslsnlaguszmsduandlddngvesyanadulngysaainyadu
awdanguraneld glidsiunivifasdosdelifu vifnanlitiuiunsdimgsurey
denguinglifuanadulunenss vie nasusjiUszasddenistssvinueuduiusng
wiifldAnTude

[V

3) NSTITENTLANLI8ANUTINDY NseausUINTnTnselulinisenunie

v a 1

019U Weke delaunsndlaglaunssudnsliwnuied lnedeinin

o

= 1

Junisve wanedddaiinin Wunisly nsdlfsnaniedtuiedlanssudnsly msgnsds

wadyamnaniinsyyladnisleunsndlunsedaingsy
d

< = v a v aa £ a < a =1
antduluagnulIng 156 Lasangd z:ymiuaﬂwmmmummiu ‘\NLﬂﬂL‘UUﬁWﬂNﬂ?ﬂWUN

UBUNSHEUUANY IO whilllosanlud

| v e = a Y ) a v ¢ al v a
YLD lIE‘WlﬁLiEJﬂ‘Vli‘WEJﬂUﬁ]’]ﬂuqﬁJUﬁ']uaqﬂiJﬂ’J{L@ 'Viaﬂaqﬂll?niiﬂllLQWUW?NNWQ%ﬂ@QﬂU@J

Tiyanalalasuusslovi Ineendeugauegrdliidusssy aeluveundsidygdlily

o

16 17T K 18
U1M91 818 199 1 199A 2 339A 3 LagdnT1 819  AduUAB

Section 812 (1) A person who obtains something as a result of the
performance of another person or otherwise at his expense without legal grounds for
doing so is under a duty to make restitution to him. This duty also exists if the legal
grounds later lapse or if the result intended to be achieved by those efforts in
accordance with the contents of the legal transaction does not occur.

(2) Performance also includes the acknowledgement of the existence or
non-existence of an obligation.

" E.J. Cohn, Manual of German Civil Law, vol.l, second edition. (London :

Oceana Publications. Inc, 1968), p. 150.

e Scope of the claim to enrichment

Section 818 (1) The duty to make restitution extends to emoluments
taken as well as to whatever the receiver acquires by reason of a right acquired or in
compensation for destruction, damage or deprivation of the object obtained.

(2) If restitution is not possible due to the quality of the benefit obtained,
or if the receiver is for another reason unable to make restitution, then he must

compensate for its value.
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(3) The liability to undertake restitution or to reimburse the value is
excluded to the extent that the receiver is no longer enriched.

(4) From the time when the action is pending onwards, the receiver is
liable under the general provisions of law.

" Increased liability in case of knowledge and breaches of law or public
policy

Section 819 (1) If the receiver, at the time of receipt, knows of the defect
in the legal basis or if he learns of it later, then he is obliged to make restitution from
the moment of receipt or of obtaining knowledge of the defect to make restitution
as if the claim for restitution had been pending from this time on. (2) If the receiver,
in accepting the performance, violates a statutory prohibition or public policy, then
he is likewise under the same obligation from receipt of payment onwards.

*® Ibid., p. 150.
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" Gerhard Dannemann, supra note 13, p. 145

% performance notwithstanding defence

Section 813

(1) Restitution of performance rendered to perform an obligation may
also be demanded if the claim was subject to a defence by means of which
assertion of the claim has been permanently excluded. The provisions of section 214

(2) are unaffected.
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(2) If an obligation due on a specific date is performed early, then the
claim for return is excluded and reimbursement of interim interest may not be
demanded.

= Knowledge that debt is not owed

Section 814 Restitution of performance rendered for the purpose of
performing an obligation may not be demanded if the person who rendered the
performance knew that he was not obliged to do so or if the performance complied
with a moral duty or consideration of decency.

? Non-occurrence of result

Section 815 A claim for return for the non-occurrence of a result
intended by an act of performance is excluded if the occurrence of the result was
impossible from the outset and the person who rendered the performance
prevented the result from occurring in bad faith.

# Breach of law or public policy
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Section 817 If the purpose of performance was determined in such a way
that that the receiver, in accepting it, was violating a statutory prohibition or public
policy, then the receiver is obliged to make restitution. A claim for return is excluded
if the person who rendered performance was likewise guilty of such a breach, unless
the performance consisted in entering into an obligation; restitution may not be
demanded of any performance rendered in fulfilment of such an obligation.

# Enrichment defence
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Section 821 A person who enters into an obligation without legal grounds
to do so may also refuse fulfilment if the claim to release from the obligation is
statute-barred.

” De Becker, J.E, Annotated Civil Code of Japan, Vol.l, I, 5 volume

(Washington : University publications of America, Inc., 1979), pp. 91, 121-122.

% Article 93 The validity of the manifestation of intention shall not be
impaired even if the person who makes the manifestation knows that it does not
reflect his/her true intention; provided, however, that, in cases the other party knew,
or could have known, the true intention of the person who makes the manifestation,

such manifestation of intention shall be void.
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“" Article 94 (1) Any fictitious manifestation of intention made in collusion
with another party (ies) shall be void. (2) The nullity of the manifestation of intention
pursuant to the provision of the preceding paragraph may not be asserted against a
third party without knowledge.

“Article 95 Manifestation of intention has no effect when there is a
mistake in any element of the juristic act in question; provided, however, that the
person who made the manifestation of intention may not assert such nullity by
himself/herself if he/she was grossly negligent.

# Article 96 (1) Manifestation of intention which is induced by any fraud
or duress may be rescinded. (2) In cases any third party commits any fraud inducing
any person to make a manifestation of intention to the other party, such
manifestation of intention may be rescinded only if the other party knew such fact.
(3) The rescission of the manifestation of intention induced by the fraud pursuant to
the provision of the preceding two paragraphs may not be asserted against a third

party without knowledge.
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Article 703 A person who has benefited (hereinafter in this Chapter

referred to as “beneficiary”) from the property or labor of others without legal cause

* Article 119 An act which is void does not become effective by
ratification; provided, however, that, if a party ratifies any act knowing that such act is
void, it is deemed that he/she acted de novo.

! Ibid., p. 266-268.

* F5%ad quQf, “MsPiunsndamumdnngraneuns,” Grerinusumdudia

AEAMENT QIaInsalunInendy, 2541), . 54-59.
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* Article 705 A person who has tendered anything as performance of an
obligation may not demand the return of the thing tendered if the person knew, at
the time, that the obligation did not exist.

* Article 706 If an obligor has tendered anything as performance of an
obligation that has not yet fallen due, the obligor may not demand the return of the
thing tendered; provided, however, that, if the obligor tendered anything by mistake,
the oblige must return the benefit gained as a result.

”" Article 703 A person who has benefited (hereinafter in this Chapter
referred to as “beneficiary”) from the property or labor of others without legal cause
and has thereby caused loss to others shall assume an obligation to return that

benefit, to the extent the benefit exists.

Ref. code: 25615801031252RGH



75

a v A 1 1

o Ko o & & = ¢ = | Aa v X o
L"U']‘WNTUSU'Wigmu‘l’ﬂﬂﬂﬂq‘ﬂi@]ﬂu‘ﬁuqﬂ@@ﬁﬂumaﬂi%IS%ULWENLV|']V|3JE]?J LLAVIALITNRUIUUTY

Y

a

willAlaenasaninihidesdudsilasuluannisdissuillunsding 1 suimendeiiiie
nningiumeuazanudomefignuillisuannsdiasiiulain nguunswnisgUuludi

] 1 1 39 =% a
LLG]ﬂG]’N"D’]ﬂﬂ{]VI@ﬂEJLL‘WQI‘V]EJQJ’W]T] 408 (1) LL@%ﬂ{]‘VIiﬂEJLL‘WQLEJ’eJillﬁil’Wli’] 813 159 2 YU

£%
o [ o 1Y I

Wanuillagrsenillunewnniiiuasisimuadrseisenaudeneauladiseliundmildnarifu

3. nsdiiyrradedildgnvilliufiRinistrsenilulaeddin wazidume

T wilfaasaliiaraienarssudundnguwimiiu vse lhendnnanuseiule 9 wi

ee

Gl a a a

wil vive nggdedvssuniealulnevinenenny wulidinisdsenillulaelddansisenses
- Yo o S | oA 40 <
T milAudsaulasutseniiy auussiangrineunisgdu 81ms1 707 3530 1 9zi9i

i1 masenseddvivaldauliarinsanseilalunsalnnisdrsenillanseyilasynnanily

a =]

dy v o o v Qla’lj ¥ Q’lj a A (% o Q’lj
anulllanseyilllnganudfgin seiulain lunsdiivnidmiigase fe Sudisenilliley

o

=3

a 1

Andndunisnsyivesyaraiaundrsentunugnuilaemu Winildaasaldiaiendngu

wisniluazAundnusziuly vise Hldldansisendesauniturinoigauly wullaziiula

1)
Y Y o I

! o LVad dyﬁ.l a Y = v gj = v 1 a I
EJ@MWWIVLQW“U@@Qi@I@iUﬂ’N@JLﬁﬁmqﬁl ﬂﬂuuﬂ{]ﬂmEJ?]QINTMN?Ni%ﬁUIUﬂiﬂJ@Qﬂa'nLiﬁlﬂﬂu

Y

* Article 704 A Beneficiary in bad faith must return the benefit received
together with interest thereon. In such cases, if any damages still remain, the
Beneficiary shall be liable to compensate for the same.

* Performance notwithstanding defence

Section 813 (1) Restitution of performance rendered to perform an
obligation may also be demanded if the claim was subject to a defence by means of
which assertion of the claim has been permanently excluded. The provisions of
section 214 (2) are unaffected.

(2) If an obligation due on a specific date is performed early, then the
claim for return is excluded and reimbursement of interim interest may not be
demanded.

* Article 707 (1) In cases where a person who is not an obligor has
performed an obligation by mistake, if the obligee has, in good faith, allowed the
instrument to be lost, damaged the instrument, waived the security or lost the claim
by prescription, the person who performed the obligation may not demand the

return of the performance.
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*(2) The provisions of the preceding paragraph shall not preclude the
person who performed an obligation from exercising his/her right of subrogation
against the obligor.

* Article 708 A person who has tendered performance of an obligation
for an illegal cause may not demand the return of the thing tendered; provided,
however, that this shall not apply if the illegal cause existed solely in relation to the

Beneficiary.
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establish it by mutual agreement.

An annulled contract is deemed never to have existed.

Acts of performance which have been carried out give rise to restitution

under the conditions provided by articles1352 to 1352-9
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