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ABSTRACT

Derivation of Civil and Commercial Code of Law Section 1312: The growing
encroachment law. It is influenced from Swiss Civil Code Section 674 which the Swiss
law is influenced from German Civil Code of Law Section 912 and German law
principles is influenced from Roman Law respectively. The Roman Law was the origin
of the encroachment law. Swiss law, German law and Roman law had been prescribed
the encroachment law in the law principles of “Limitations on a Property Owner’s
Rights”. But Section 1312 of the Civil and Commercial Code of Law was prescribed in
the category 1 on the subject “Acquirement of ownership” which resulted in problems
in this thesis are as follows:

1. Usage and Interpretation problems: the result of Section 1312’5
prescription in category 1 on the subject “Acquirement of ownership”, there are no
legal principles to support whether it be law principles on the subject “Acquirement
of ownership” or “Extent of ownership and use of ownership” which causes the house
owner who construct a building encroach into the land of others in good faith, in
additional to acquiring "Servitude by the result of the law" under Section 1312 and still
have the ownership rights on the land which the building encroach under the law

principles on matters "Hostile possession” if the owner of the house has occupied the
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encroached land for a period of 10 years by the landowner who has been encroached

does not protest. It causes the owner of the house who constructs a building encroach
on the land of others in good faith get 2 rights on the land that has been encroached.
It shows that Section 1312 is intended to be useful for the owner of the house who
construct a building encroach on the land of others even if it interferes with the extent
of ownership of the landowner who has been encroached. And usage and
interpretation problems also resulted in the Supreme Court judgment that brought
Section 1312 to apply as a very similar law without regard to the intention of the law
principles behind Section 1312 on the subject “Limitations on a Property Owner’s
Rights” in the category 2 on the subject “extent of ownership and use of ownership”
which allows the owners of the houses who construct a building encroach on the land
of others to get benefit from using the land which the house encroached and the
landowners who are encroached don’t be protected fairly under Section 1312.

2. Provision’s words problem: the part of first paragraph on Section 1312
prescribes that “...later, if the house is completely dissolved, the land owner will able
to call for cancel the registration.” Prescription of the word “house” that completely
dissolved will make the word has broad meaning. So, it can interpret the word in 2
ways: “the house is completely dissolved” or “part of the house that encroached is
completely dissolved”. For the understanding of Thai lawyers to avoid confusion. It
should be written clearly as “The part of the house is completely dissolved.”. And
another provision’s words problem prescribes that “...registering rights as servitude...”
which the registration is not important to the owner of the encroached house for the
reason that: Although the owner of the encroached house is not registering rights as
servitude, the owner of the encroached house will have the rights as servitude by the
law. But if we consider in the case of hostile possession. The registration of servitude
rights is very important to landowners who have been encroached. Therefore, Section
1312 should be prescribed in the determination of duties about the registration of
rights as servitude to be a duty to the landowners who have been encroached on the
house that will be more appropriate.

3. The problem of Section 1312 is under category 1 on the subject

"Acquirement of ownership" causes the inconsistency with the derivation of Section
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1312 on the subject "the encroachment" which is prescribed in the category that is
contrary to the category in Swiss law, German law and Roman law. It also causes
inconsistency with the categories that are in existence. When we consider the provision
of Section 1312, there is no part in relation to the principles of the law on the subject
“Accession” but considering the principles of law on the subject “Limitations on a
Property Owner’s Rights” It shows that Section 1312 is more suitable to be in the
“Limitations on a Property Owner’s Rights” law principles. Therefore, the problems
continue that Section 1312 is a matter of rights deprivation or a Limitations on a
Property Owner’s Rights. The prescription of Section 1312 in category 1 on the subject
“Acquirement of ownership”, the principles of law that restricts the rights of
landowners who are encroached. It has to be based on the law principles of the rights
deprivation on the subject "servitude" to apply. The reasons mentioned above cause
problems and this thesis occurs.

Suggestions in this thesis have 2 solutions to solve the problem:

1. Section 1312 of the Civil and Commercial Code place the position in
category 1 on the subject. " Acquirement of ownership". The content of the provision
must be provided clearer statement: “Registration of rights is servitude. The duty falls
on the landowners who has been encroached...”. It is not the duty of the owner of
the house who constructs the building encroach on the land of others. And cancel the
provisions which states that “...If the house is completely dissolved...” by change to
“..If the part of the house that has encroached is completely dissolved...”

However, usage and interpretation should not bring Section 1312 to apply
as a very similar law because Section 1312 is an exception of Section 1336. When we
unable to apply the first paragraph of Section 1312, we must apply Section 1336 to
enforce include Section 1312 is an exception. If using the law to extend the exception,
it may eventually cause the exception to be the main chapter. The Supreme Court
should consider the issue of the case by considering the interpretation of the word
“good faith” that is in the subject of “survey area” or “agreement between litigant”
will be more appropriate.

2. Section 1312 should be positioned in category 2 on the subject “Extent

of ownership and use of ownership” by a new provision from Section 1312 to Section
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1341/1 for solve all the problems in this thesis and result in conformance to derivation
of Section 1312 which is according to the true intention and limit the rights in the basis
of the reason that good neighbors must be compromise.

And to solve all the problems completely. This thesis proposes to improve
the law by bringing Section 1312 to prescribe in category 2 on the subject “Extent of
ownership and use of ownership” and change to Section 1341/1 which states that
“Any landowner, when someone else has constructed a building encroach into the
land in good faith and has paid annual land use every year. The landowner has no

right to destroy the encroached building.”

Keywords: Encroachment, Accession, Limitations on a Property Owner’s Rights
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Digesta 8.2.14 : Papirius Justus, On the Constitutions, Book I.

“The Emperors Antoninus and Verus stated in a Rescript, that
the owner, or anyone else with his consent, has a right to build on vacant land which
is not subject to a servitude, if he leaves the lawful space between where he builds
and the neighboring house. : That is, two feet and a half. Ambitos, parieteis sestertios
pes estod. (Leges XIl Tabularum, VIII, I.) This, of course, left a space of five feet between
adjacent buildings, as each owner was compelled to leave the amount above stated.”

(2) nanmsliTiiisseninsifuuasinderuduszes 5 Wa lag
ﬁmiﬂﬁﬁmﬂwwﬂqmuﬁ’mG‘fﬂﬂa'nLWiwﬁaL*‘ﬂuﬁ'é‘fﬂéaw‘éﬁamﬂﬂﬁlﬁwaaﬁauwaq
Anronu IWBUNETN

N LA

3.1.3.2 9991nanssuansiNaUselevivaiautiu

'
£ A

Jednfinnssudnsiieuseleviveaiieutiu (Nachbarrecht) Huin
< o i VY a v o A o & < P
Juniszdwennlndifesiunisedgeslunguineenyuuinian Nl imsizanuduiveu
Urusunannssigeslungruneenyuvesindfinianseanas e Paulus Nasvinlviieu

Y  adada a Y ¢ ° v Y o ) A
‘U'TUV]NV]@UG]WG]E]ﬂua']ll']iﬂlﬂﬂigiﬂsﬁuzﬂqﬂﬂqiggﬂﬁlﬂamGnllﬂ{]‘ﬁll']ﬂ‘lﬂ I@B%aﬂmum\‘iﬂm’m

ramelUll

hO)

¥ a

(1) eAsldvendrvesnAutafssdugnandulunfuve oy

[

v v A 19 Yo A o PN o v & &
U WWI%LW@UUWUI@?‘U@?']@JL@@@ﬁ@u%qﬂLQW%W@@ﬁQIﬂBQVﬁWﬂT@Q@u AEANZENMLS) 12 Img

v v
1 o v 1

Toyelan Weutnusiseunseatnand maslingnatueggendt 15 Weanniuiu widiald
a R 1o | X a A v ANa aa Y Y ) P2 v v

3natuegangd 15 Weanniudu iiveudulianssensesidivesdanisiinslddunuain
PRauvaaiautuls waataveanliinetfiautulansannaldduds, oamudnsuad

1%

Y Qe 1Y

A Y a vo a o o N N = v
LW@UU']UV]I@?U@'NNL@a@i@usLUﬂ{]Mllr]ﬁJ 12 IG]S UBNITNUNUN i‘g@]ﬂa’]ﬁ]ﬂaﬂ'ﬂ@'ﬂﬁiqﬂlﬂ'ﬂ

' 1%
aa £ = [ ¥

snandrunlunfuveioutiu nanfe d13nldveddivesnfudiafssgnandiunlungu

q

aa aa o/

- o v o ' a a = o v v Y v
yaaueutuluszAUNnINg 15 Wnanidu e winuiidnssensediitvesdnnislisn
lluiuanfifuvesnulsguiu Fadnwaznisgnaniudaauainmesuieves D”Ors 1330
avesiuldifunisieuniarglinmilenfuniinisugnasrmselifiduiwessiuldnawdily

Tundu Fadundunalaidaulsiudnlifinnsugnadralsasouglussduandy 15 va

Ref. code: 25615901031194YMH



37

2819157911 UIRTNISTITAAULADUSDUMIEAULDT LB UTIUN
lasuanunensaunueasulingnandilulunvesny Tdnsvelidvesinsenduliivials
lngliddeiRoulvanugaiosndt 15 Waainiusu idleulunsdlvesiald dudvewiiniay
euuilasuanuiienseudeusasderusmngmneiiiosanddalvisiale

2) oualdveiNUeINAUTILALIANAIUN AUVBLNDUTIUY LlBU
Uufrudessenlidvesmaliuniiuraldvesuldnasnian wissauszesdn 3 Tutuain
nsiAunaliinsneu dnvtaivelmanvesnaliianslunisiiunaliinanaslunfuveaiautnu
lanaanaal wazieutuazlidarinenisldaniveadnvenalinungmung 13veualy
919909 AT UNT BV N UUUTEAUAIULEYMEDULANINAT UL A8V INA LI TIAIA 1

a 25 | a a < Y v Yo o @ I v <
91292ARTU AauNANsMsAuNaldlatin1swaul Inelasunisuntaalaemdsinmienisiiu
waliiuonuds (interdictum de grande legenta) 1 gninan Tawaliiudenudnlunalii

' oA v oa < Y A < Aa ~ v Y 2 v v a
NURANNLULEY a1Tn1siAuKalaenuddunfuvewfiiautulundNdaaiussesdn 2
YY) @ 1 < aAa At < ¥ 5 [ (%
Jutiuannisiiuasneaufazliansiunsinunalinsasalule

Ml Twseanszdngeununguuneiiiioutiuinfesenlminves
waliiduiunaliveswitdu nqruielsdumdslumsshvinadselosissninainveswald
furioutnu Tuaninvsanisuniunalilonasniatvawaivenalsl tinvesnalddaali
anutiulalain naliaglidglunfuveaioutiu wazanvenaldazdedlinsgyinnisnis

1%
Y

sunautiisutuanifulusudadundnugiuinil nsldnisedreautusoinssinnisiv
Wsansensndiienseusimgiesfignuaziiveanisensnddiudifoseaumuvinfidndu
\eneliinUssleviungnlnanilunseiewey

=

(3) L91vesAunliiniseanlunfureInugnImaIwIeeeNdne

aaa 19 d' | °

NAAILAMULINGIUIN NaMAB ANAUAIUDANITRINAUTUELNTa819ENEWanIed 1Ty
(Recht des Notwegs) inllafitnaAesla andiduumadslusiu unadiveaudnmssl

Bugoy Wvesnauliineengnmandetluseeliguinisnguuneeenddali

(4) \WweRuABITaUNUABNITENIURIATUIY Uuasdedus

o A |a Aa v = Aa v a o a ) I 1Y)
Lﬁ@jﬁﬂ%ﬂajiﬂq‘ﬂqﬂw{ﬂumqﬂLﬂEN IG‘IEJLQW']%W@USU'NLF’]ENﬂJiiﬂLiau@ﬁ\iﬂqq‘ﬂﬁ'@@%ﬁ,u3gﬂﬂaﬂﬂ':ﬂ

Y

LAZNIIUNTVRIEIY nRuiLResdetlineliinauionsounsenudeniasuns

AuUnd el iRunnsgiuanuunivesnnuionsounsonudsrigi 1915041970

va v 1Y

mslda3aussmdivsemgdnduluneuiadaduls uidiseduresrmuiieniouaniuung
l

'
aa (% (%

Y a ] a lo & v a O & vay v
LRIVDINAUNTUNENTENUITANTTLNIVDIFIN IQJQ"ILU‘U@@QEJ@NV]UQﬂWQVLU NIU E\JW]VLVI U

Ref. code: 25615901031194YMH



38

Aufionseuansalufesveliiffusmangrunevsneeenmdsssiumnuiiensousiniain
dreedmizunindls Sanidudifouthudeauianinenuiienteunsgldsunisysn
posluiFosiindnmungranelonyy vesiinuiifendouanunsoflesniliaatainis
fodretsndnliiiunuats fe ImatuaiffidelmAnauiondoulsildfinse oo
934 (actio negatoria)

i

(5) L1VBINAUADILDUTANLNIVD BN UUIUTUNIT DA T bUTUR

[ 1
va =2

yoanulalAuas g Fededninddygivurasganes
(6) Wwesifuthafgwihnsaisuuiifuresnurievhinisdauuag

aa Ao v A a o g v o jda A 1y
auvewny ngnunvieieile (opus manu factum) auinavinlvidnulvalugnfuieuinu
lngianifuieutugegluseAuRNINAUYe WUNINTY WU 319U uINvasAn

a4 aa y X 2w a Yo = o g v
vseaunfuvesnulviasdu Fedvesnaulasunansenuaiuisaflesadnisinlivasnain
W (actio aquae pluviae arcendae) laiiveliirnszvinazilinseneudslanasieiananiuas
| | a A | = @A ag vy o a o v v
Fruardulnamaunu lnenanidnegimils Afe n1silesadliiEnseiazlindanislidunia
nslwavesiruduluniuund TneA131 opus manu factum NUsInglunguunelsduvinln
a Y o a 1 a0 1A Y a dg” M Y & a dl |
Aedoduiivgruinsniidulvalugndrnpssanniu Tladumsesssumffsuilacud
Dumszilflouywd

a

JednianssudnstignUnafalunguune 12 Wzuazin1siaun

o

=

dininlaetnifmansyaveazlugadanillou Immawwzasmaﬂuqmawamuau%umi
vl ganguuiglidedndinnssudnsiildssiudeininsesumnulialidldanizdieuly
SEWINNAUTABN U T,maﬁﬁWﬂWidaa%ﬁﬂﬁaﬁuﬂmiuﬂﬁﬁhamﬁuvlmwmmwﬁuﬁwmu
\ P ) ~ | Yy a & a & a 9 ] %
drudnvesdunisenlelunisneadrliniiiedunissensudalgnasiaviniu udinis
| P Aa v a - ) Aa v = & P ° Y a H ~ I aa
AeassuunAuiInfsmsan1sankUaIniuiLAssulidnai Ui uilvaung iy
WD UTIUNINAIIUNR LB UTIUATIF I8 DUNUSUNITEINNNAVDINITALINVDINAUT 1L AT
MsUAsuLUaInau

viadl fedanninansedAneen1sgnIuNIULAgIITe IANT LAY
MMlsaunsaiasnfni1svinlrvasnainiiely Ingenizanslunisyvinlmindunnannsieanta

=) I

AMIENSNENIeaNENAzUdasuaInsvieriassueuduatdnsensng suldldvgain

(%
U

nsnuulaudnsenIngnusIsNA ety nsingringlsdufimualidivesnfudes
nusuluilnanausssuyIAantnfes uasduluaunanfiindnn audansla

Y52 lguaINsITUY B LUANWUENS NI (res communis omnium)

Ref. code: 25615901031194YMH



39

(7) Wvesiimulidndusessesmuissdinegonnaumiungain
wlduanudemonasSunseananwmgainsuvedsaioudiafes sl asounquils
funsrganmsiidwesinuthafesihianssuuuivesmu 1wy yaveyilinssnunseiiiou
sngveslsuFeuveaiioutume FwesdnuuviadwedssFouiviniivhadnulsadeu
waziduvosnulviogluanindliifusunsodeiieutuuaslsaSouveaiioutu duilou
Thuniunsriegfeauidomeuaysunnedenulazindduesauainanumsalnsuvie
MnAanssufanan gildsunansenuenatiesaiserals

Tumeutaneadeussnsulag (res publica) Wuduun danuden

lunsseiudeiingm lnensiesveguimnguunglieandddvilinvedsauTeuinivlviaiu

[ '
a Y =®f = Y a

WIOVNNEUTNUUSUTBIIN 8ALTEANULELMLOUANNYANATNTUTIOWANAUEMBTUDT 9

q

Suduanudemeaindeanauiasiivewmsndinmineliinanudemeldujifing

'
o v

M JusmsnguaneaglvidseudinseunsamsnginnlagAdausn (missio in possession
em ex primo decreto) dax1nudnvenindfinmduiiniageddn guinisnguangazli

NIsUANSIAYINUTMINgVEngantusidSosasdnAnIvemsngfinininelminaiy

Yy aAa

LA UVNEUAUINNITUIATOUATBINSNERINE1IDN H5e9lldnTiuiaasenandsme

Y

I =3 < i [ VY £%
’eJEJ’NvLiﬂG]’IlI FHIUAINULNAUVDN D7 Ors ﬂ’]iﬁ\ﬂflﬁ bUUAULUR VBIATIU

e

¢ e

'
a o

& 9 Yo o A o o ¢ PR} a ! 1%
Lﬂ@ﬂi@uﬁlﬁﬂqmuwiaw']Vlm%Uua’]iJ']iﬂIm@VNIUﬂimﬂ75ﬂ@ai']ﬂ°l/]ﬂr]

)

AniunseY uay
] A o % a Y a o 1 Ada v oo N ad Y
saudleviinisasisaiaumiianadeseniudiufedlaedvininagiamatgamimnsizainy
< 9 R 1 v fa
N3ALNTH AUAULTUYES D”Ors Uag Raymond Monier N1511ATOUATEIMINERNMATY

° I PN o ] a g a ¢
mdfuIMIsngrunedingn dedunglasveulunisisunseunsesdsing (causa de

usucapion) ¢ Fan1spseupsesisindlumginardludrsduinluganeaviitu widndu

' '
a o v v ! !

afensuidafidounguneldannlusuiivilimdtinanneliannssudnid e
Lidedldiiansounsessing

(8) $glasuiienfonluniseusnddgnainsiifuermslallignio
soulvegndlaedie Fuduldanngmnoumsuaruniewausslevivesairsenmsinduy

[

yaraniinUsslovilvidudian wazsgladulanaleueliyanaiasiserns deanseyinnig

&9
1%

asabiasaseuiosnazden uns3000u0901A1T Sudwmaliidivesniuilasunadeie
31nnsneasieindlundiafes desgaunuiuaUonsowns Iz uleuIeaIs Sl e
lgsuanuionseurinanaunsaseseruinisnguunglvssiunisneasne lagldnissesly

winimenuneaieinl Fanuneaielnil vuneds nunlisuulasinuugiuauvesniu

Ref. code: 25615901031194YMH



40

guazuANANiuNITeNLTNIASIiNdagu TnerSadlanuseasdluseiunisneainanie

Y

gausilvig neasalimdunseyiviaeivudssiuanudemesuniniiaziinty oWneasai

=3

LiufURnnuddeionsdmaliiinisszfunisneasnavseanagndilisensudaUgnasiuas

YaweANUFeMeiaTy fTesausaihdulaiaulasuanudemeniuina1iens

1 [

ad19lsAf A danseanIesn Aeadeafifiaulsrasdosinag gy

v 1

sasemaludn Aenadeseseduimsnguungliinaeumdwinuneasns lneuanumanain

Do

H Y wa |

Loslaifiavssulallviinnsneadneiu Fansvidndaidounsedualiin n1sifinaeusdasing

ALY

e

Aeadedewinnmeluanuiouiuannseenma LﬁaLﬂuwiuﬁ;ﬁ%fméfaﬁaﬂmjLﬁamaﬁﬂé’h'j’l

v & ~ val & a Y a i P o o g va &
MIYNIIIDBDU LW@I‘WﬂJﬂqii@ﬂ@uaﬁﬂQﬂﬁiqx‘iWW’]W ﬂﬁgU’JUﬂq{LmaUULW@@ﬂﬂqa\ﬂfmlmrﬁﬁg

VY aa a

noutiseudestviadeigosdiandiunisdeaineiu vl luflaadviinisneasieenagf

Y

NSEUIUNITIUNDEs9baAelANY ©I oy ULl sEAUNISEerIgaINN1SAaas19tu

a

aufes dFemelatiunsnedulssiudaduns@eeludingruneumvuiasgsen

ldanunsadudanisneasteoudinaidenanuleannaly d901650989lunalamraniunis

Y
(%

= | 1% Ly o a U a6 ¥ dy
wmalenelatudnguineenvu leedesiuluandunislutualaefiosndlimadvin
NfuvasnulilinsenindseauenindiinfesnunguEneenwy (actio negatoria)
(9) Weututrnfesdiavslagveulunisdugainisaniunsegisla

ageniweandweiudiufe sdudunisandunisiudnvauzguusimieasui 919505ve

ABKUTNISNY MU TBBNANE9I91A98AIUTULTINTOAINEY (interdictum quod vi aut

Y

clam) Wiasziunisandunisdnadle lnedandunisiinandestieadulvumeaunuiy

unluanudemenygsaslasumuidunldauveuimngmune dauyanadunilamn

Y

WNEIT0IRUNTALTUNITAINAIGRIvUdenSnaRnImeanlly diumdiinsedsiiduaiy

mm‘mammawaqwmmi@man Lillllmﬂuﬂﬁl’Jiﬁ‘lﬁ%LLﬁﬂﬂ@ﬂIiNIUﬁﬂJEJ‘Ui"ﬂﬂﬁUvLG]EJ 1ag

ol

\devnedesseswaniglu 1 U‘Via\i’fﬂ’]ﬂﬂ’]ﬁﬂ@ﬂi’]ﬂmiwEJW‘W'W‘VILﬁif\]ﬁu mﬁuamﬂmmwﬂsﬂ@ﬂ,u

=D

nsindnIsneas I uUNRUYDINTDUINTY
] o Y U oa o o o w & ¥ o | % =
douluadnsziddaitleuhmdslveeluldfunmsneasidun

v =

9egneaie Fui e saihdedndalluldiudedniniinenisneainsndladndqe lng

2

a A g =

deinsedinduanugussiseanuauainsatluldiunisssunsneadialuils &

Do

¥ ! = aa v

E‘\JI‘U%‘Vi’ﬁﬂ{]‘m\l’]‘&m8@@ﬂﬁ’]ﬁﬂlﬂﬂ@’e}m@%ﬂ@ﬁi’mﬂiu%?ﬂ?ﬁﬂ@ﬁﬁ’]ﬂwmaﬂ‘lﬂmzLﬂuﬂ’l’]ﬁﬁuuiﬂ

visoaouviiinty Tnemdsvesifudmsngrnewiiufunsimunieulviginnisdeaing

Tndagnszvinnisneaialadedlildmnuguusuasliasuyi dwaligivinnsneasislusgen

Ref. code: 25615901031194YMH



41

ANTIUNITINUNTTUIUNMTANGUINENBUAIUANBUNISARAT AU TRINY LHTTE
navean1sEufdmaliFadldmdrindedamidunnusuuse vieanuauld
(10) WUAUULLYATIY (confinium) sEnienAuasdUasIzning 5

Wo lneiidivesivsaeadudvesauarass uasinvesnfuusazwlason Juiinsnidu

[

wuanld 2 WneSsdudunieldannsaldusslewils widninnsinvindunisanagile

L%

Wi nQuueRsnanUyaiideladheniaiesafnistviaduniaes n1silesndiligiuns

A

AmanwuIualile 9e1lsin drusingitmaesiniduniaualinumadidessivundu
wawntulvl Tnedsnisedhslaeghamdeed 1. snuunaaliiudreladienisuaslsiod
lﬁﬁamﬂ'uLaaﬂ,ﬂﬁmLszjsﬁmhwﬁaLfJuL‘iuwhﬁ'qujaﬁiwmﬁamﬂ'mau 2. UL URDDNVIY
noanaaudhEuRldLU i Ewesiivians dstesiinuununsalduselovdlllalunis
UUR wananazthlvaslyinsndduvanuy
Lﬁaﬁﬁ]ﬂim'm'1ﬂ‘wé’ﬂﬂQ‘mmaiiﬁuﬁy’wmﬁlﬁﬂmﬂﬂsﬁwéfu Shkihlg

ﬁ‘VlﬁLL‘VNLﬁ]']GEJENE]ﬂ\‘]‘Vi'ﬁiJVﬁ‘WEJ'J’]@I’JEJLi@fl ﬂ’]iﬂaﬂiiﬂlﬁ@iﬁﬂﬁ’] VL@JUi'mQ@EJIu‘MaﬂﬂQMNWEJ

[ A o va

IiNUBULUE]\‘m’W’]ﬂﬂ{]MlHEJI?N‘LJ&J‘VT@ﬂﬂQMlI']EJT]WJf—JLi@ﬂﬂ'ﬁ 180U 331 %‘UNWLWE]

Usgleviasisue wazusngludedndauenimilenguuisienvuiaztadndnlungmuneg

Y o w 2/

bBNYU 6?NLﬂu%@ﬁ]’lﬂﬂﬂiimﬁ%ﬁ’)’]@ﬁﬂLiEN ﬂ?iiﬁ?ﬂﬂ@}ﬂﬁi’]ﬂiiﬂLi@uﬂ]@ﬂum’]mﬁuvlﬂ LUILLUS

] & A I v o an Ao wa ° v v
LURNTIULLAEWUNING 5 Vﬂﬁl’;ﬁﬂ‘lﬁiUWWﬁﬂiiM%Nmam NUYUABBNNN IﬂﬂﬂqWUWIVLﬁnGU@\T

Aa v A a1 o v ad Al aa i da o = o 9§ v v wa
NAUVIUASIFANDNUADILNUNINNVDINAUTENINULURINAUNIAD %QWWIVLWGJGUENﬂ']iUQJ/QJ/@
v 4' = T Y 4 v P Y a | v

'J'W]'JEJLi@\‘]ﬂ'ﬁ‘ﬂ@ﬂIi\‘iLi@U?ﬂa"IUULU‘UVLTJVL@EJr]ﬂ Lu@ﬂ‘iﬂﬂlfﬂqm@ﬂiiﬂLi@u‘luﬁ’]ll'ﬁﬂai']\‘i

(%
o

lsaeulvdiuvedlsniaugnanduGanunineweanfusenitawUasinuniassls fandy
Tonafidwreslsuiouasidungnaituifuinsfssdenliinadululdegisuiueu Favinli
ngvunelsdulalasinsUyaivdnngrunedednianssudnsveinisugnlsaseusna waldle

WITUANULN N BV TELIBNQMUBUNILATNIAYE 1INTT 1312 1Y FI9981509

Y

“nsUgnlsuseauinan” wawsualvesundydgadanuaaieaisiunanngninelsduisos

@ =

“msyingeu” mmaﬂﬂammamaaw alATULN WiaMvuantNve s RukUaImns

o [

3199989UTUNTLUNBENIUTDINNANTSUANT UYL v snAutuldlanun saldnauues

cal o )

] & a ¢ Y Aa = a £ )
Auleog1AUN taUselovuvaINvINRUd NwUaInTanarnssUaANSlUNSNENSun1sEsU
U199814 ‘mmﬂLﬂuﬂiiuﬁw%maﬂﬁﬁuu@i@&hﬂmmmé’ﬂiﬁwﬁaamﬂﬁﬂiiuﬁw%mwé’ﬂﬁ’m

Qv v

AU (Accession) lai ‘%eﬂﬂiill’d‘lflﬁ‘u‘lmEJQﬂQLUWUE’NLﬁ]’VU@QL@lSJ@EJ

Ref. code: 25615901031194YMH



42
3.2 msUgnlsaausnanlungvuneiessiy

nvEnensngaueosiu Tyalfegly ussn 3 TngisuAusuing 854-1296 wag

I
g7 ]

Ly L%

UnyelAunazN1ns1fianuifg1esiun1smnuavewsngau lnaa1in “nswdau (Property)”

A

1 [

feununemieutuludnd é1i1 “Tag (Objects)” Tngiugruremdnnguuneningau

wasiulagnIusnanuannguunensndvesngunglsdu’?
nganenindfudunisesdnilunniuiwomingauluussmangmneg

uiia Ingndnngmneluemindaudundniiniraseneulufednseneg uazii adesdu

o

N15lgnsndUnfiguusnAINNITTUNIUNTBLUA3I5I8Y (Nuisance) Faundyaiivesngmuieg

q

a v

wuiiindnnguinauilviouiuiasidnvazianziuand e Wwudesaiungrunedug
Tngrvuanengunasiinmendnnguuneiiugiu (Grundgesetz) Ailglunsiansanduddey
Aundnnguuneiuguaniusaistsasgeosuilungruisumiouy wns 14 Fadunis
AMUAYaUATRINTISANATEMSNEFuNelanuduiusseninesgiunailios lnadiasnw
yoenslinsnddunsivaeifeatungniusseual e lilinsldnsnddudmanssnune
P o
Auduludsny
Basic Law for the Federal Republic of Germany (Deutscher Bundestag)

Article14 B - Property, Inheritance, expropriation (Eigentum, Erbrecht,

Enteignung)

12 Nigel G. Foster, Satish Sule, German Legal System&Laws, third editions
(New York : Oxford University Press, 2002), p.440.
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(1) Property and the right of inheritance shall be guaranteed. Their content
and limits shall be defined by the laws.

(2) Property entails obligations. Its use shall also serve the public good.

(3) Expropriation shall only be permissible for the public good. It may only
be ordered by or pursuant to a law that determines the nature and extent of
compensation. Such compensation shall be determined by establishing an equitable
balance between the public interest and the interests of those affected. In case of
dispute concerning the amount of compensation, recourse may be had to the ordinary

courts.
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Section 946" (Combination with a plot of land)

“If a movable thing is combined with a plot of land in such a
way that it becomes an essential part of the plot of land, the ownership of the plot

of land extends to this movable thing.”

Section 947 (Combination with movable things)

 Ernest J. Schuster, The Principles of German Civil Law, (London and New
York : Henry Frowde, 1907), pp.400-402.
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“(1) If movable things are combined with each other in such
a way that they become essential parts of a uniform thing, the previous owners
become co-owners of this thing; the shares are determined by the relationship of the
value that the things have at the time of combination.

(2) If one of the things is to be seen as the main thing, its
owner acquires sole ownership.”

Section 948" (Intermixture)

“(1) If movable things are inseparably intermixed or mingled
with each other, the provisions of section 947 apply with the necessary modifications.

(2) The situation is equivalent to inseparability if the separation
of the intermixed or mingled things would entail disproportionately high costs.”

Section 950 (1)*® (Processing)

(% % (% &

“(1) endmnsunsndlagninansinduninddu waginlimSndinantunyu

% % 6

shufunaeduasEaIAIININg LR1v0ImMSNENaNEILITILA8ENaNgL LT U1 Y099 U

v Y

¢a o [

Tunndihinanuiu lnsdnduvomindiuazgnimunlneyadvemindusayasildinn
et ai

(2) Smsrafufunsnddu udinsndanfersuduamseddyuemingdus i
thansudu Weminddusouiinssuavslunindfvunusuimuauifosifer”

T Uszaangrunannae sy 11631 948 1509 nsvaniusuwusentile

[

“(1) frdsnsamingvanedsgninunsauiunienautusuinlivindmar il
anunsauenesnanduld WhundygRuies 947 inusuldivingisndu

(2) anwilliannsauenssnannfuveming dvnnuendeiigniunsiuiuvie
HauiueRdwalminaAl¥deegegslunisuenning ”

% Yszaranguuneunagasiu 119571 950 (1) 1589 MsvimSndvulny

'
a

“(1) yaralalansgyiinisnsenisildsunlaminduisdmsenaisds lnunis

1%
¥ =

asdansumsndtunnlnil yamailanszvinisiuaziludivesnssudnslunindnasnsau

Y |

eniulunstinyarveInsnseitnsusensilisuwlamsnddyaateenimingndaldle

gnNsviNsiUasuiUategnemn FeliTnds nudeu e Uil uadn niwdild

as19vulndtulianuaz A e uNINeLHL”

Ref. code: 25615901031194YMH



a7

“(1) A person who, by processing or transformation of one or
more substances, creates a new movable thing acquires the ownership of the new
thing, except where the value of the processing or the transformation is substantially
less than the value of the substance. Processing also includes writing, drawing, painting,
printing, engraving or a similar processing of the surface.”
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Section 949" (Extinction of third party rights)

“If, under sections 946 to 948, the ownership of a thing is
extinguished, the other rights in the thing are also extinguished. If the owner of the
encumbered thing acquires co-ownership, the rights in the share that takes the place
of the thing continue in existence. If the owner of the encumbered thing becomes the
sole owner, the rights extend to the joined thing.”

Section 950 (2)*° (Processing)

“(2) On the acquisition of ownership of the new thing, the

existing rights in the substance are extinguished.”
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Section 951" (Compensation for loss of rights)

“(1) A person who, as a result of the provisions of sections 946
to 950, suffers a loss of rights may require from the person to whose benefit the change
of rights occurs payment in money under the provisions on the return of unjust
enrichment. The restoration of the former state cannot be required.

(2) The provisions on the obligation to pay damages for torts
and the provisions on the reimbursement of outlays made and on the right of removal
of an installation are unaffected. In the cases of sections 946 and 947, the removal
under the provisions applying to the right of removal of the possessor in relation to
the owner is admissible even if the combination was not made by the possessor of

the main thing.”
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(2) NM55UaNTNVRMNSNE (Incorporation, Verbindung)
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?2 Ernest J. Schuster, supra note 14, pp.401-402.
* Ibid., p.402.

Ref. code: 25615901031194YMH



50

3.2.2.2 1931NANTUANT U1V IDEINTUNTNE
nssuanslunfwdus1unand g nsuiveainutiu 39911197790

a

IduanslunfussiisslifensutiniIsaTauasasmekar liifvauszaziiansndaluans 1ae

Y

¢ ¥ ' ¥ ¥
a VAN

nssuAnsveneeenlufisiuiihdummamiefiuiuwasuildnulandae sndiuiisesuany
geuaranudniiidrvedldansailuldusslonily ansiindeglutszinangmaousis
LU 1M1 905

Section 905** (Restriction of ownership)

“The right of the owner of a plot of land extends to the space
above the surface and to the subsoil under the surface. However, the owner may not
prohibit influences that are exercised at such a height or depth that he has no interest
in excluding them.”
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Section 903% (Powers of the owner)

“The owner of a thing may, to the extent that a statute or
third-party rights do not conflict with this, deal with the thing at his discretion and
exclude others from every influence. The owner of an animal must, when exercising

his powers, take into account the special provisions for the protection of animals.”

2 Yszananguunewnieieasiu 1191 905 1383 T0iANTIUED
s a % a = a & a v & a i
dnsvendnvesidugnuengluiteniamilonufuwaslaiiuiu udetls
v 1 Y oo - = o v a 1 v ¢ a &

Wiveslienviuianisgnldluanugwieanudniiinvewaulienaldusyleviandeiu
169]}”

# Uszurangnuneunieeasii 11951 903 1599 B1UNAVBAIVBINTIUANS

“L1vomsndanuisaldnssudnsvesnunisluvsuunusinguuneiininug

wselinsgyinsnsenuansvesuananisuen Fednnisnindvewmulalagnaniavetiives

v
v a A A v v 1

NFNE WALAIUITANANUAIDUTNLIIUITAVINFHDNITIENTNEVDIRU LA1VDIAR L DT N LY

Y] LY ] o 1%

81U fesiilfundgganzd miunisAuasesdn”

A7)

Ref. code: 25615901031194YMH



51

avsupranieusnuazdediangninuadulaeszinataduldiie

[

$rianssuans llduduiwesnssudnifannsoldansldedunulaveulnedsoradua
nsznusiodusld daneaine nisasasmsemauazdedidadmiuniseunu ilose
nnvsneNsTUeIRrataazsnslunslinfuedsdasylnglimilsiodiusn avdiinlug
nMsdfnivhedidunsunusoyanaduiazeliAnmuiiendou wu mslivesiau
Fafies Faoraneliiin Aesneg afu des amnudeu duasiiou anudemesiie fiaan

A5 UDINAU 1I9919L538NI1 ANTLANEUUIUY UaNAINT FINLTIUISUNIUADLALAAAIY

% = a a =

LPASOUTIFITULANINUSLIN LRI ULaz Llau1satav19la atAnANuLEg LAY

Y v a o

nInnaNdemusudenienseu I1vesansaisenAndsmeld a1Fandunsuniy

nalitinAufonsouLINNINIUsIzEausUls AUy UeIIRATILUNIZEN &9

oud‘ld

° =1 ° Y = o & v a £ a a % Aa
ﬂ’]‘wu@mumqLLagquLUIGU‘r\]u@\T{]T\H]‘UU LWUYDINNANDEULNUBDNTTUANT I@Sﬁmﬁm@f]lﬁﬂsﬂ@qm@u

Y

=

=

Ansofu fodnludonniudmsuidveiaunilasuanuiionsou Saniinisvitlivgaiu
(discharges) wienansenuilugusssulagden wu msddesaasnsenisdussduasiiiou
Y o o aa A 1% [ « A [ o 1w &

JotsAundanuneteddulsainusesdliunngeglungrinelsdu uindnnisiiusngeglu

a o oA o =% vay Yo ! & Y = i | =
ﬂ{]WNWSLﬂUQﬂULN@QaNSﬂa’N %QNWlﬂiUNaﬂiszmaﬂjquL@@ﬂi@ULa@ﬂmf\]giﬂJV}uwiagﬂ

Y

v v LY

] & v vy 4 Ay 2 a a = a9
N Um@ﬁ'ﬂ’]mlﬁ@@i@uuu‘lﬂ mizmﬂmiuwmulﬂﬂawmLU‘LAﬁWﬁIUﬂQMN’lﬁJmW}‘Uizmm

o

6

avsnintlundnnisiieglumniendvsveinssudvdnaunsamdndssuniunieueniioglu

A a a th

aa v N P P Y a ) yaa -
auvesnulivsedeunsuniulinilefauiidiuifeitesiunislinaunioununssuans
VBINU NIBNTATNEITUNIUMUUTNALUNAUYR I UL EUI N TUNIUN AU DI DU

anwLARiUALUIEIIANYMUNELNAETIY 1IRT1 906

26 Rudolf Hibner, Sir Paul Vinogradoff, William Emanuel Walz, A History of
Germanic Private L aw, (Boston : Little Brown, and Company, 1918), p.268.
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Section 9062’ (Introduction of imponderable substances)

“(1) The owner of a plot of land may not prohibit the
introduction of gases, steam, smells, smoke, soot, warmth, noise, vibrations and similar
influences emanating from another plot of land to the extent that the influence does
not interfere with the use of his plot of land, or interferes with it only to an insignificant
extent. An insignificant interference is normally present if the limits or targets laid down
in statutes or by statutory orders are not exceeded by the influences established and
assessed under these provisions.

(2) The same applies to the extent that a material interference
is caused by a use of the other plot of land that is customary in the location and
cannot be prevented by measures that are financially reasonable for users of this kind.
Where the owner is obliged to tolerate an influence under these provisions, he may
require from the user of the other plot of land reasonable compensation in money if
the influence impairs a use of the owner’s plot of land that is customary in the location
or its income beyond the degree that the owner can be expected to tolerate.”
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Section 907 (Facilities threatening danger)

“(1) The owner of a plot of land may require that on the
neighbouring plot of land no facilities may be produced or kept of which it can be
predicted with certainty that their existence or use have an impermissible influence
on the owner’s plot of land. Where an installation satisfies the provisions of Land law
that prescribe a specific distance from the boundary or other protective measures,
then the removal of the installation may be required only if the impermissible
influence actually occurs.

(2) Trees and bushes are not facilities within the meaning of
these provisions.”

Feywazduaiuinvestedinduneiuassuniugndydgalily

1%
1 =

Uszaiangraneunagasiu 11n31 908 89119571 923 Lagingninusadullysdnwianis

q

dll = 3
PN ﬂ?iﬂ@ﬂiiﬂLi@Uiﬁﬂa’l

b4
o

3.2.3 M3ldnsinnuvain1sugnlsasausngd

Y o o o

3.2.3.1 dednfangnimualagnivausiandianes
Jadinnssudnsmionssudvstduniandndveuiioudiu 1u
dvsndasazlasuniswaunrmtilungruneeesiu iesendanuduiusieaiendaiu
s a a1 4 A v o oA 2 v a ]
aouglumaasuegaans andeaneg luseslllasuunannguunelsiiuisadnios 8alundn

unguureteesiudiassneinannisiludusndadaudadagiu Ussuianguuiouns

LY ¢:l| v Y

wastulanwmdninasilegluguiuueiiusumangringgawsnsuieliudennadfay

Y
N =2 v

luisesdnsvesusnatafedl featedinvesusnaudisfes dulitemvunegduiuliun

2 sganangvanguniagesiu 1ns) 907 e Anearsianaundumeliiia
JUATY

“(1) i¥veafinueatavInsiead siinseyasuuinuin A dsdanoadnetiu
anunsadadiuldodnauudainaninuesnisneaiiwienisldaswesioairsuayiinadunig

a 1 [

sumuiiay alienaseusuldunindsneadatudulumuundydfveangnunewisssds

A A

AUUATILALLDEATLYLUINIANAUNS oAU U1 D URAINSENeFINDas 9l UR

JuALARINTEYMARBLaN1TIUNULAARTURS

(2) Wgwiuuazlidugnldledineasineldnnumnevesuntayaii”

Ref. code: 25615901031194YMH



54

n13viTlinganuainnistnuinslumgnisalangg daugnaie nsusulsevesiiegende
TR NMIYNANATL NMINIVANBVDINAUTINALS Fanoasng N15YRRAY AN FaNTn

ANaswn duvesdsugnasnsnguandiun nedndunazdnssauiululymsingg Adeaiu

va ¥

Uty ngnUyaatedefuliinndudmsuimnnisalingg Tuanugvesngming

o

3.2.3.2 N15AIUMIHA L TaNNINTLNINAUT1 LR8I

Tunguinewesiiudvesinuiioliinduaszdifyresnguuned

i

yaRunsoalagrasdeAusingg NlyaRTundunetudulddsvesieutuluusiou

A
TndiAes wazlunguunswesiuaiousnisundsduldifeafuaruasuioudosnlaiinis
WunTuaregludiveiasdagnadulssutangrune gt falivedefudseluil®

(1) @nsluntsisnardnslulasadne ssuunguuisieesdulyl

aun M IiIvenAulaniiee InenidsiiUatusgimilownunssudnslunfuvesiveu

[ R
v a A A v

v 19 a = 1% Aa a 1% = Y S a
UTUYILAYN i’JﬂJV]QﬁQ@um?J:]’NMiaiﬁaLGU'{LTJSLUV]@U‘UiL'JﬁUGUqQLWEN@I'JEJ u@ﬂf\mﬂuuaﬁ‘UQﬂ

asnasfsrrlansidiiaeskaainiisglun1siiifmindaresive udnuusian

Ly vaa a

NN Y G‘z?wmuzummamulmmmumLwaﬂumaamLﬂumuaumﬂiuwﬂg‘wmaamﬂm

A

=< a

“|andrecht” waggndliduunnguineliluussanaunslutlagiuddvsiidnuuzadionis

funguanelsdiu wilidusingeglunandedninanslunguunelsdu

Y o v a aa v

LﬁEJ'JﬂUGU’e)?D’]ﬂ@ﬁ‘l/lﬁll“VNﬂ{]‘lﬂ@J’]EJﬁﬂJEJﬂE]ULLauﬂJ;]MNWEJ

v wa

(2) UnUsyeus

A

[

affelmiusznovegdeiu Sudniidn swldlfdsdeairenelmAnaufiendeuniel du

Sunelnenssefifuuinuiafes Wy Feadm aondnd nauLfuyadnd taw nawwing

aAa v

fuagAadun Afdnunzneliinaudendouniesunmelnenss fsusingoglulszana
nuanguwnistudagtu winsnsiundaaulussesnaiunudssinang vuneuiseasdu

1151 907

va a [

(3) ‘Uw‘umﬁumﬂmﬂumsmmlﬂdwaﬂiﬂmuﬁl,ﬁa’;ﬁuﬁwqﬂa%’wﬁ

[ Ag7)

agﬂummLsummmugﬂﬁ']L%’ﬂiﬂuuﬁﬁumaq%’wﬁm Wuundyainuansliviuisiuiiia

¥

vaangraneatunau ImEﬂm‘mmwadﬂaﬂﬁsmmwﬁmﬁaswﬁﬁaémﬁauuﬁamauﬁauﬁ’m WA

q

£%
o

diinsnandnunfliasi ﬂa’]@aﬂl‘ULW@IMLQ’]GU@W]WLJ‘U’NLﬂﬂﬂim‘mmuﬂiimﬁﬂﬁmaﬂG]‘L!VLG]

9

' 2
DYNWEAUN

Y Rudolf Hubner, Sir Paul Vinogradoff, William Emanuel Walz, supra note

26, pp.265-266.

Ref. code: 25615901031194YMH



55

(@) lusguunguunedrwiuiin ddedninilneitesiunisugnaulid

Q.I\ILQJIQd a

Aulsdviy @9AAY39 NTYAAY UINETTUYIR NegmloiwnuaulagnsavesiAuiAgs uagdl

q

avsnazisenIeslidiiinanmamzUgnineuyedvienisiulialaesssuyatuetesnty
naulunmun uregnslsinu FneasavisenismnzUgniivsngeduumiieNduinafes

wselnaduwawautu dlivsinginlifidladudrvenssudns ssuungrunedtuiuund

v o

Joduiivgruitdsiinaruidieduiu aznarsundunssudndvesguvutukazlagun
nssuansvesguvuegluuTnatutrklwmenulunssudnsveslag il luvssuna

nguuetagiulasundnlundfadnunannguuielsdusasiingransuidsenialediu

a

Uszinevawnu (§921,923) wasdilid wivguvulunsdlvesd@ndiiuiu unsedlsinm Tunsdl

LY

Al luan ugveIng uunalaulanislangad waslingnaein

a

vowalivzesuldlulaign

LANAINUBDHIIUINYILA NDU

CY Y]

&
Afifedsrulunisldfumasiuiuuazdnsinnuiuldegauts
U

3.2.3.3 maruiumsuiladeinmidaemsgnaseniniipudiades

(Grenziiberbau)

o L 1 o

W1veensTuANslunAuIfesegMelatedninlaenisiessdeu

Y9INYray N13IN1sNIted MeludruretsestedninvetdveINAiugRsgn NN

¥ 1

HaUsglevivadioutuiuAes FadaneasnavmsemamsUgnazgnyinuegnnsensnlunis

Y

P lvluesuaursaioutnuingfes (“Anlagen”) Faioutuninaudisfssiuaglid

TonniindifeanuaNionsautenstudiNIvesdUanase uasioulunlasuranseny

(% ]
o

nFsgnasianinadianaansanazisenseddvdiuvesdlgnasnsluvaesngnainsuuy

a

aa 1 Aa 5 oA P Y - T XY a Y v
V]ﬂu"ll@\‘iL‘U'WJ'EN‘V]@‘UVI?ﬂa']ﬁiaﬂ']iﬁu‘ﬂ@%LW‘U@WU@IHL@qa@ﬂlﬂi‘wwuzﬂqﬂﬂ'ﬁ"lﬂJLﬂ@ﬂﬁ@u"U@\wﬂ

9

ngnanlaedenngg n1snandiluiuaznssildlanlulasuniseygyinveninvesnau

i 1

)
Y
PahgadeegneladeRuraInssudvsdiuyana N1siNdINTedIUgnasewneg Inanaun
¥ L% [ | = v o o = o L3 ! Aada a J U & o a
e udunilavestednindgnimvualunauselevivesdiunuiinsuinse iy Jadad
Uszihunidedgyminlunisusulunguunedmsuianuisualvesunaseuielieuna
1199719 819114 Strassburg Regensburg Worms and Cologne itaun1elaglderuniviug
Hulunmisauusigg aldamseaimludinausingg Feiavnsdmsugildeunivuy
WAuneenLauY {Nlasunansenunenisvsliuliansisensedidnaasnwine Ndueenin
Hulo1eanusenausonluls (Stangenrecht,Recth der Raumung,staff-right.right of ouster)

Tunrenasnguangluiiiessineg Galidevinuvesdslgnasnevestusia1sdudioanun wag

Ref. code: 25615901031194YMH



56

[ '

Fotarundaduniunsvanslunisivuadedaruindiiunusuldiundaziiios wazdaiissuy

nguuednunivyalaliieudiudndemuiuniselunistuvesdslgnasiaianue wazlaid

avsnarAnmulddiuieutuiuldsudvennanvientisdevanainidivesdsfignatulug
de visegaluniuuiaglifidfnfudaidnvesdieaswmineliiinanusienseu wiginlasy

AV

AMULApusauAlluannafaL1veIEIneas1awsad 19lalaen1sady dadundnnisila

asnndesnuiunguunelsdy wazdiasdatelilussvuifeatuenaivanazgniulyly

a

UedILYRusar iU (WaduUsady “Landrecht” wag ngvisngues Wirttemburg)
ngLNaenIeIedvest uinseitnsassduuuuakaulunis
lauganssudnslagaasauazysingnddiuvesiiueguunauvesioututy aznneg

aeladedsniimigisesdrdulrunawnud mivameuwnuveanauiigninal Jelssuia

12
Y]

nguanaunalasunannisiidundadulddudnvazienizauuszsanangrunss wagesiy

o v

WM 912-915 LI1vesiifuiignaluvesdelgnasistinfesinandsessunisyludungy

sanuvesdIUgnasne waznssuansludnuiniusenuvesdeugnasndinududivesdfigna,

WA wiigninandanaldfuansawemiudenisainggnardnades lnsvaldundu

Y

¥ a val ¥ a 2/

| = & v o Aa ~
NUAIN Uﬂr]LGU']GZNLﬂu'ﬂqigwuqmR]'WG]QQU{]UWIUVI@IUGU'NLﬂEJ\‘] LLSJUiWﬂmﬂﬂﬁﬁmVISLUEJqu

¥ o U ¢ﬂl éJQJ U U ¥ a ¥
GUE]‘\]'1ﬂWIuLi’eNu‘ENﬁ]ﬂﬂﬁj{miuﬂﬂi“ﬁ’m“ﬂ@ﬂ NILANUIUTEEITNY

(spite) LNenfudsneasiiungnal lungraneadenanaferiuilouasgniauinsouns

Y 9
[
= v A

daniuil Teevludariuvesanuissasnientiinvetdvesdsngnaludetedvade vy

fanasnwlbiludslgnasiaiaviau TnenfiReulydn iuvhanudemesaiieudiudinfes
a @ = yaa Ay o = o & =

919U N1sWanatensensEnAunllmungay Fadavaitavgninesedesululssuia

nominewislaeihngraneadenounnUssgndldliiinanumangauiuan i aay

va 1 Y

3.2.3.4 undgyalAdnfaen1sgnanvesdalanaing

v

fvesniulifianuvseussiniduidesteieusaassdgn

1% '
a a

afrgnandrlulunfudiufesvesdu ivesidungninattalalaudednsluriuiiviule

Y 9

(%
v LY

1AYRINIAUNNINEITABILRUTUNATDINTINANAINFwgnasulaelvideUgnasisiung

&

' ' v
= a 2/ [J !

Aa Y Y Aa  a H Py Aa I § yaa
@QWLUVIWUIG] IWEJLﬂqsﬂaﬁmﬂuwaﬂaqﬁqﬂ\nﬁiﬂwL@U']GU'EN‘V]WU'V] PMNG! Uaﬂﬁi']ﬂﬁﬂa’]‘ﬂ’]ﬁﬂ'ﬂ%%@u

Y Y 9

€

' ' [ 2 ' '
Yaa U a U v ¥ I

wulviuasuld Feansanaldnauandidslgnasieiu visdidvesnauigndsuanasnegnan

Y Y Y

e

v v
o o 1 1

Huausasenliidivesdslgnaiisgnantduirganliniunieenlvidive sdlgnasnee

1 al =< o va I

iuludungnartiulagldsaimuivan fadygfogly ussn 3 Iwesens “nguang

9 v v Y

Ref. code: 25615901031194YMH



57

n¥MdAN” nwme 3 Mdedes “nssNAVS” wwan 1 hdeides “dedrianssudns” ey
Ussnianguranewnaleasidy 11ms1 912, 913, 914 uag 915

Section 912*° (Encroachment ; duty to tolerate)

“(1) If the owner of a plot of land, when erecting a building,
built over the boundary, but this was neither intentional nor the result of gross
negligence, the neighbour must tolerate the encroachment, unless the neighbour filed
an objection before or immediately after the encroachment across the boundary.

(2) The neighbour must be compensated by periodical
payments. The amount of the periodical payments depends on the period of the
encroachment across the boundary.”

Section 913 *! (Payment of periodical payments for
encroachment)

“(1) The periodical payments for the encroachment must be
paid by the owner for the time being of the other plot of land to the owner for the

time being of the neighbouring plot of land.
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(2) The periodical payments must be paid annually in
advance.”

Section 914°* (Priority, registration and extinction of periodical
payments)

“(1) The right to the periodical payments has priority over all
rights in the encumbered plot of land, even the older rights. It is extinguished when
the encroachment is removed.

(2) The right is not registered in the Land Register. To waive
the right and to determine the amount of the periodical payments by contract,
registration is necessary.”

Section 915> (Purchase)

“(1) The person entitled to the periodical payments may at
any time require that the person liable for the periodical payments, in return for the
transfer of ownership of the part of the plot of land built over, reimburse him the

value that this part had at the time of the encroachment across the boundary. If he
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makes use of this power, the rights and duties of both parties are governed by the
provisions on sale.
(2) For the period until the transfer of ownership, the

periodical payments shall continue to be paid.”
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3.3.1 anudusnvesnsugnisaousnan
Usgu1an)uuIsLneald (Schweizerisches Zivigesetzbuch) ladins

1Y I

Usgmefldtadulud a.e. 1912 SmdnnguuneidedeinisUgnlsadousnawesUssana
nquinsursaialdsudvinauarifante T umanifindrendetufungnunsiosiu®
Usznoufuunasteyaanuisdediiiedn “The Swiss Civil Code of December 10, 1907
(Effective January 1, 1912) fildsuanfeanuifuinussuiangmunsunsada 11ms1 674 91
167%%mii'wﬁ’fgﬁﬁaﬁimsJLmewawﬁzmaﬂawmww'ﬂLsaiﬁu 11951 912

Section 674°" (Buildings Extending Over.)

“Building and other constructions, which extend from one piece of
land over upon another, remain part of that piece, from which it proceeds, if its owner
has a real right to its so standing. The right to the extension can be entered upon the
Land Register as a servitude. If such extension is without right, and the aggrieved party
does not raise an objection promptly, although this has come to his notice - provided
granted the real right to the extension or property in the soil, upon proper
compensation made, provided likewise he has acted in good faith”

(v. note to§672.)

MNMNBIMAUTEIRANMNeUNEda 1A 674 Ui lvinduluguee
672 5@W1JmmL‘i‘jumsua\iL%ﬂﬂﬁﬂgﬂﬁ%ﬁﬂiﬂﬁauqﬂg’]’j’]mmﬂﬂﬁzmaﬂg]mnau,w'ﬂLaaiﬂu

Section 672 (Compensation)

“If no severance of the material from the land is made, the owner
of the land shall furnish a proper compensation therefor. In case of bad faith in the

building landowner, the judge can grant full compensation in damages. In case of bad

*® Rudolf Hubner, Sir Paul Vinogradoff, William Emanuel Walz, supra note
26, p.263.
" Robert P. Shick, The Swiss Civil Code : of December 10, 1907 (effective

January 1, 1912), (Boston : The Boston book company, 1915), pp.159-160.
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faith in the owner of the building material, he can claim only what the building may
be worth at the least, to the owner of the land.”
(As to overlapping buildings, v. Sch. C.§326,4. B.G.B. 912 to 915,916.)
3.3.2 amuz'vnemqwﬁngmma%aamsﬂgn‘[saﬁausﬂngﬁ

¢ o .
3.3.2.1 NslanssuansSamunanadauniu (Accession)
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8 F. Dessemontet and T. Ansay, Introduction to Swiss Law, (Deventer :

Kluwer Law and Taxation Publishers, 1981), pp.95-96.
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Section 642 (Extent of Property (Component Parts.)

“Whoever is the owner of a thing has the ownership in all its
component parts.

A component part of a thing is everything that belongs to its
integrity according to the usual local conception, and cannot be separates from it
without its destruction, injury or alteration.”
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Section 727% (Joining or Mixing Together.)

“If movable things of different owners become so mixed or
joined together that they cannot be separated without substantial damage or
unreasonable labor and expense, then there arises a co-ownership in the new thing to
all parties interested, and that according to the value of the several parts at the time
of the joining.

If a movable thing is mixed or joined with another thing in such
a way that it appears to be an incidental part thereof, then the whole thing belongs
to the owner of the chief part.

Rights to compensation for damages or for unjust enrichment
are reserved.”

(v.Sch.C. §335,337. B.G.B. 946 to 951.)
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Section 667* (Definition Scope)

“Ownership in land and soil reaches above and underneath
into the air and the earth so far as the exercise of the ownership requires.

It embraces all building and plants as well as springs, subject
to the legal restrictions.”

(This modifies somewhat the English law doctrine, which does
not limit the right of ownership, either or below the surface; it conforms with German
law. V.Sch.C. §324. B.G.B.905.)
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2 F. Dessemontet and T. Ansay, supra note 38, pp.100-101.
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Section 641% (Definition of Property therein.)

“Whoever is the owner of a thing can freely dispose of it within
the limitations of the law’s enactment.

He has the right to reclaim it form anyone who retains it from
him, and to defend it against every illegal interference.”

(v. Sch. C. §323. B.G.B.903.)

Section 686" (Cantonal Regulations.)

The cantons may determine the distance to be observed in
case of excavations and buildings.

It is reserved to them to enact further building regulations.
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Section 695% (Other Rights of Way.)

“It is reserved to the cantons to enact detailed regulations as

to encroachment upon adjacent land permitted the landowner, for the purpose of
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development or making improvements and buildings, as well as in respect to the right
of ingress or egress, to establish a water way, a winter way, plow way, right to wood,
and the like”
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Section 684% (Right of a Neighbor. (Way of Using the Property.)

“Everyone is obliged, in the use of his property, as, for
example, in the pursuit of trade upon his land, to refrain from all encroachments upon
the property of his neighbor.

Forbidden especially are every injurious, and, according to
place and quality of the land, or according to local custom, unjustifiable encroachment
by smoke, soot, heavy dust, noise or vibrations.”

(v. Sch. C. §323. B.G.B. 904,906.)
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Section 674% : Buildings Extending Over.

Building and other constructions, which extend from one piece of
land over upon another, remain part of that piece, from which it proceeds, if its owner
has a real right to its so standing. The right to the extension can be entered upon the
Land Register as a servitude. If such extension is without right, and the aggrieved party
does not raise an objection promptly, although this has come to his notice — provided
granted the real right to the extension or property in the soil, upon proper
compensation made, provided likewise he has acted in good faith

(v. note to§672.)
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Section 672% : (Compensation)

“If no severance of the material from the land is made, the owner
of the land shall furnish a proper compensation therefor. In case of bad faith in the

building landowner, the judge can grant full compensation in damages. In case of bad
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faith in the owner of the building material, he can claim only what the building may
be worth at the least, to the owner of the land.”

(As to overlapping buildings, v. Sch. C.§326,4. B.G.B. 912 to 915,916.)
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Section 679°° (Responsibility of Landowner)

“If anyone is injured by a land owner’s exceeding his right of
property, or is threatened with an injury, he can bring an action to remove the source
of injury, or to be secured against”

(v. Sch. C. §323. B.G.B.907, but see B.G.B. 904)
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Section 33 bis. If a person in good faith has constructed a building
encroaching on another person’s land, the constructor remains the owner of such
building, but the owner of the land may require him to constitute before the
competent official, a real right in his favour, as a servitude on the encroaching part of
the building.

If the owner of the land has not require him to constitute the said
right within one year from the time when he knows of the encroachment, the
constructor of the building may apply to the court for ordering the owner of the land
to constitute, before the competent official, in return for a reasonable compensation,
a real right in his favour as a servitude on the encroached part of the land.

If the constructor of the building is in bad faith, Section 418 shall
apply mutatis mutandis.
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Section 33 bis If a person in good faith has constructed a building
encroaching on another person’s land, the constructor remains the owner of such
building, subject to his paying compensation to the owner of land and having his right
over the encroached land registered as a servitude before the competent official.
If the constructor of the building is in bad faith, Section 33 shall apply
mutatis mutandis.
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Section 14 If a person in good faith has constructed a building
encroaching on another person’s land, the constructor remains the owner of such
building, subject to his paying to the owner of land for the use of such land and having
his right over the encroached land registered as a servitude before the competent
official.

If the constructor of the building is in bad faith, Section 13 shall apply
mutatis mutandis.
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“Section 1312 If a person has, in good faith, constructed a building

encroaching on another person’s land, the constructor is the owner of the building,
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subject to his paying the owner of land for the use of such land and having his right
on the encroached land registered as a servitude The owner of the land may demand
cancellation of the registration if subsequently the building is totally destroyed.

If the constructor of the building is in bad faith, Section 1311 shall
apply mutatis mutandis.
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“Lorsqu'il s'agit de constructions qui s'avancent simplement
en saillie, la constitution d'une servitude conciliera, en principle, les intéréts des deux
parties. Il n'en est pas de méme si la surface du fonds usurpé est si minime que la
constitution d'un droit de superficie restreindrait la possibilité de [utiliser
commeterrain a batir. Le voisin peut alors exiger le transfert de propriété au
constructeur. Lorsque l'empiétement fait corps avec le terrain du fonds usurpé, il y
aura lieu de prendre en consideration la grandeur respective des immeubles contaigus,

de méme que leur destination économique.”
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Section 32, - If a perscn in good faith
believes that another person’s land boelonga 10
himself and has constructed a building upon 1%,
the owner of the land shall bacome the owner

of sueh building but he must pay to the consiruci-

_or for any increase of valua sccruing to tha

land from the building.

Section 33, - 1If a person has in bad
faith constructed a building on a piece of land
owned by another person, he must return the
land after having put it in 1its former conditlion
at his own expense, unless the owner of the
land chooses to have it returned in its present
condition, in which case the owner must pay
at his option either the cost of the building
or a sum representing the 1§nﬁased value of
the land.

If it 1s impossible to put the land in
its formejbondition or 1t wonld be damaged there-
by, the owner ¢f the land shall become the owner

SR .

—

of the building without paying for any 1increase
of value accruing ‘#o° the land from the duilding.

Y

Section 383 bis. - If a person in good
faith has constructed a dbuilding encroaching
on another person's land, thes constructor
repains the cwner of sueh building, subject to v
his paying compengsation to the owner of the
land and having his right on tho onordaghod
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r
land ;: stered ag a servitud gsfore tha Ccom-
petent offiecial.

If the constructor of the puilding is in
bad faith, Section 33 shall apply mutatis

mutandis.

section 34, - If the conditional gcwner
c¢f a plece of land hag consiructed a building
on it and the land becowss alfterwards ihe prop-

D

rty of asnother person by the effect of the con-
dition, the provisions of this Code concerning
Undue EZnrichment shall avply.

Section 35, - The provisbons of Seection
32, 33,and 34 apply mutatis mutandig to a person
who, instead of constructing a building, has
made a plantation or any other kind of work.

dowever, in case of mpddy or other crops
to be harvested within one ycar of plantation,
the cwner of the land mugtﬁg?gow the psrson in
good faith or the conditional ownsr who has
made the plantation to remain in possession of
suéh land till the harvest is finished orfpay-
agént of coupensation bassed on the rental yalue
of the same, or take advance possessiqﬁ”é} t £
land on payment to thebther party of <co.pensa-
tio;ifé-the loss of the crop.
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If the constructor of tne vuilding is in bad
faith, Section 38 giall a.;ly wmut

ly amutati

his land #ith zaterials .elon iuar to anotner BOrScAg .

Section 34. - If the :onditional osnur of a
piece of laund nasg constricted a puilldins
ine land becomes afterwards the uroverty of auother
person by the effect of tnhe condition, tne urovi-
8lon of this Code concerning ndue 2 riehment shail
BpUly e

Seetion 35, - The rovisions of Sect.ous 33,
33 .nd 35 a;;ly wutetis .utandis to a person who,
instsad of construeting a sull'ing, hag made a
plantation or zay otnsr <ini of workKe.

However, in case cof padiy or otnsr crous to

e nharvested witilda one year of plant tion, the ciaer
of the land must wither allo¥ the vperson in-good ot
or the tonditionsl owner #ho has made the ~lantatie

to re.alin in posssssion of such land t111 the harvest

13 finished on poying Tor the use of the 1aad

& 3
of .oney vased on the rontal v. ue o’ the 3ire, or
take at once 1088@88ion o, tine land on wasinz 1o the

£ ‘ e
-4 B

otner party for the loss of the 2ron,

3ection 3d. - When a psrson has constructod

buildiigs or made plantations or any 2ther :orks giss

= Wkay la

18 vucowes the owner ol the uilerials, sut .e . ust
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| L

Section 14 |

i
|

A
If 2 person in good faitl: hag confructed a
building sncroaching on another psrson's land, the

constructor remains the owner oI guch dbuilding,
subject to his paying to the owner of the land for
the uss of such land and naving nils right on the
encroacnad land registered as a servitude before
the coupstent official.

If the constructor of tiie buildiag is in bad

faith, Section+#8 snall apply nutatis mutandis.
9’5

Section 15

If the conditional ownser of a pisce of land
nas constructed a building on it and tue land
becomes afterwards the propsrty of aactuer person
by the eifect oi the condition, tlie provision of
this Cods eoncerning Undue Zarici:ment shall apply.

Section 18

s 2 13 VA
The provisions of Sections&s, 38 znd & e

apply mutatis amutandis to a person who, igstead
of constructing a building, has nace a plantation

T any otler kind or worx.

i
B W R AR
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* after having put it in ite former condition at hia own exponse,

A SRR RN R i

‘unless ths ounsr of the land chooses Lo have it returned
in its prosent condition, in which cose the ownar of the laxnd
must pay at hie option either the cost of the building or a

sum represanting the increased value of the iand. i

If it is iwpossibie to yut the land in its former condi-
shall bscowe the owauer of thae building without pauying for any

increase of value aceruing to the land frou tue building.
(old- of. 418 Obiisations. S. 119. lzroc. 13 (1). :
S+ 672.) :

Section 14 (old. %2 bis.)

If 2 person in pod faith iae constructed w building
encroaching on another person's land, the consiractor reuwine
the owner of such building, zubject to nis ré/ing to the owner
of the land for the use of such L.ud =nd aaving; his rizat . 1
on the encroached land rezistered os 2 servitude before tae
coupetent official. The ouner of the lcud iy, however, deiiand

cancellation of tue rexistrztion if t.e building is totally

| B
destroyed.
— — If_the conciracioreof the mildin S is ia bud faitmy—— =
Section 13 shall apoly matatis nuwandise.
i
8. 574. i
;
Section 15 (old. 34)
i
If the conditional ommer of 2 viece of laud has constructed
@ buildingz on it and the land becauss oftervards the Jroperty
of another person by effect of tie condi tion, the proviaion of
taie Code concerning Undue _nriciment siall up ly.
i (old. 2f. Diia ilo. 259/121) <
L A
%

B TR L —
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TIMLE 1 Jeneral “rovistomm oo
TIMLE N Ownership
Chapter I. tcquisition of
Ownership..ccecesvcacecass
Chapter 1I. = ixtent and exercise
of Ownership..eccveecvncses
Chapter III. Co=owmership......ccececeee
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Sections

1-10

11 - 3

33 - 53
59 = 69
70 -
39 = 103
104 = 112
113 - 119

1% =137
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becone the owner of the buildin; without paying for ahy

incre-se of value nccruiis to the 1:nd from the DuTldifi.
of . 5. 413; Contra. Jw. G72.

Joction 15
(14 {old ©3 bis.)

If a surson in ped f:*.itlt::m{{.mted a building en=
croac’niw_w another serson's lond, the construcior remains the
owrier of e wilding, subject to his paying to the owner of
the %end For lhe use of such 1 nd and having his right on the
encroached lad resistered as o servitude beforc the compotent
official. The owneg of Lhe 1ud may, however, demend concel-
lation of the registration if the building is totully dose
Lroyeds

If the cortructor of the building is in bul faith,
$oction 14 shall a ly mil bis mibondis.

comns. w. H74. '

)
LJ
®

section 16
(15 (old H4) )

if the conditional owner:of a riece of lend hus constructed
buildiizg on it »rd the l:nd beoornes aftcrwards the property
of ancther .ocson by effect of the condition, the Srovisions -
of this .ode concerning Undus nrichuont shall apply. ¢
.:omp. Ve 1673, 7
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‘ m m X

o
If it is imooszible to put the land in its former con-
» di’c.ion. or it would be dama’jed thereby, the owmer of the land
shall become tie owner of the building without paying for
any increase of value accruing to the land by rezscn of the
building. S
Ref. S. 418; Contra. Sw. 672. . i

Section 13. 13/%
(14 (old 33 bis))

If a person in good faith has constructed a building en-
creaching on another person's land, the constructor remains
*the owner of such buildinz, subject to his paying the owner
of the land for the use of such land and having his right on
the encroached land registered as a servitude before the com=
petent official. The owner of the land may, however, demand
cancellation of the registration if subsequently the build-
ing is totally destroyed.

Lf t.he constructor of the building is in bad faith,
Sectlon 14 Bha.ll ajply nutatis mutandis.

Comp. Sw. 674.

. Section I6. /3j2
s (15 (old 34) )

If the conditional owner of a piece of land has con-
*structed a bul“dm r on it and the land becomes afterwards the
.property of another person by effect of the condxtlon. the A
provi b:l.ons oi‘wms Code concerning ndua Ehrichment. :ha.lr 2
mply. . . AN E N

Comp.'f. 1673,
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s tor and the land put in ite former condition; or, if this
* cannot lze done at reaesonable coet, he may require the construc-

199

. f
} ocomréa

: . s .

. 13100 - If a persen has, in good faith, constructed a
building upon another person's land, the cwner of the land
becoues owmer of the building, but he must pay the cons-
tructor fiyr any increage of value accruing to the land by .
reason ¢} the tuilding.

jowever, if the owner of the land can show that thers

has been no negligence on his part, he may refuse to take
the building and raguire that it be removed by the construc-

tor to buy the whole or part of the land at the market price.

1311, - If a person has, in bad faith, constructed s
tuilding upon another person's land, he must return the land
after having put it in ite former condition, unless the owner

scellation of the regietration if subsequendly the building in

of the land chooses to have it returned in its present condi-
tion, in which came tie owner of the land must pay at hie °
ontion. either the price of the building or a sum represent=
ing Lhe increased valuo of the land.

If it is impossible to put the land in its former con- 4
dijion, the owner of the land shall become the owner of the )
building without paying for any increase of value accruing to
the land by reason of the building.

i ]

4

o 1312, = If a person has, in good faith, constructed a
buil:ﬁﬁg encroaching on another person's land, the construce
tor is the owner of the building, subject to his paying the
ommer’ of the land for thé use of such land and having hig '
right on ¢he encroached land registered as a servitude (by—thw
cozpetdnt-effisial. The ommer of the land ‘my devand cen-

totally daetz.'oydl. g y

-
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conméd ?

JIE l‘ge cont tructor of the building ie in bad faith,
Section” Lu11 ehall apply wutatis quiandig.

]
1313, - If tie conditicnal owner of a pieco of land has

constructed a building on it and the land beconss aftervards

the property of another person by effect of the conditien,

the provieions of this Code concerning Undue Enrichument shall

arply.

1314. = The provisions of Sections 1310, 1311 and 1313
apply mutatie wutandis to any kind of work which ie fixed to

1:nd, and to the planting of trees or crops.
However, in case of paddy or other crope barveeted *
one or more times & year, the owner of the land must either
allt.)w the person in good faith or the conditional owner wio
has made the planting to remain in posse¢ssion of tue land
tjll after the harvest on payuent of a sum of money based on ’
the vental value of the land, or take iumediate poscassion

of the land on payment of compensation to the other party.

4

. 1315, = When a person has conetructed buildings, or hae
mde any other work which ie fixed to land, or has planted
trege or crops, on hies land with wateriale belonging,.to an=
other per&o;x. he becomes the owner of the materials, but hg

g b P.B-:f for their value. £l

. » “ . :

% st ¢ e . e

. * ., N ~.
. * . . . .

i RS A R o e T e AR S PR R R P R
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| A'EDIEITS PROPOSED
T0 THE
ovor” CIVIL A'D COMIERCIAL CODE
BOOK 1IV.

-

After examination of the suggestions made by some offie
cials or hodies for alterations in the draft-Book IV of the
Civil and Coimercicl Jods, the Comnittee of Legislative
Redaction are of opinion that the following amendmentis sheuld
be made in the draft.

1. Amendments proposed (1)
in consideration of the suggestions made.

Section 1303. = !0 alteration in English version.

LN omod mwaﬂmﬁnﬂunﬂﬂ_uﬁ'i *nﬂunu
BunthRuues \empePRuudnedt

Saction 1312 (second paragraanl. - 1f the constructor

of the building is in bad faith, the owner of the land my
reguire that it be removed by the constructor and the land

put in ite former condition, at the expense of the latter.
. ® » 1 , ‘m
N emok (3IR o) ﬂ‘\vﬂﬂfqﬂi‘ﬂ 1L £%4 1)

oy &

ns: mmﬁm\u:'w?n ratr v e o ihues dun'lwqanc
fsmuln unzriaPh mﬂummkﬁmqan«muqnm‘ﬂ'wm

Mo . .

Cok
Yemorandum res 1Y of the Civil and
1y - g .
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