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ABSTRACT

The aim of the study is to present and analyze the issues of the civil liability
for persons found liable in a civil action and a compensation for pollution damage of
Thailand which has some limitations. This study will compare and contrast the civil liability
for environmental damage of the U.S. environmental law called the Comprehensive
Environmental Response, Compensation, and Liability Act: (CERCLA) and Thailand’s
Enhancement and Conservation of the National Environmental Quality Act, B.E. 2535 (1992)
to introduce the appropriate guideline and improve the provision of law to the procedure
for environmental case of Thailand.

The study found that the civil liability for Pollution Damages set forth
under Section 96 of The Enhancement and Conservation of the National Environmental
Quality Act, B.E. 2535 has a loophole in determining the person who is held liable for
the environmental damages. The provisions of the Act only states that “the owner or
possessor” of the point source of pollution shall be liable to pay compensation or damages

but the previous owner or the previous possessor who may actually commit a fault
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(even by negligence) and hold liable for the damages are not included in the legal term.
Frequently, the Pollution damage is the result of accumulated pollution. It do not
appear immediately because it may take years for pollution to emerge or to
accumulate. Thus, the owner and operators of such source of pollution are not the only
party who involved in producing pollution that destroy the environment. Pollution
sources could cause immediate and long-term effects on human body and according to
the level of pollution, it can be gradually developed over the time to cause damages or
have immediate severe impact results in immediate death, injuries and other health problems
which can cause a severe life threat. Accordingly, the aforementioned environmental Act
cannot fulfil its duty in civil liability aspect to determine the person who responsible for
the fault. On the other hand, the comparative study with the U.S. environmental law, CERCLA
states more comprehensive on the scope of civil liability than that of The Enhancement
and Conservation of the National Environmental Quality Act, B.E. 2535. CERCLA concludes
all potential responsible parties including the current owner, previous owner, arranger
and transporter for disposal of a hazardous substance at a site under the provisions
of the law. In addition, CERCLA has a clearer statement of the definition of the civil
liability and compensations for persons who are liable to pay when compared with
the Thai environmental law.

According to the comparative study argues that the U.S. environmental
law, CERCLA states more comprehensive and clearer on the scope and definition of
the civil liability and compensations for persons who are liable to pay than the
Enhancement and Conservation of the National Environmental Quality Act, B.E. 2535.
Thus Section 96 of the aforementioned environmental Act should be amended to
conform to CERCLA in order to enhance and improve the clarity and efficiency of
civil liability by broadening the scope of responsible persons. It shall be amended
to be “If leakage or contamination caused by or originated from any source of
pollution is the cause of death, bodily harm or health injury of any person or has
caused damage in any manner to the property of any private person or of the State,
the current owner or possessor of such source and past owner or possessor at time

the pollution occurred will be held liable for any release of toxic substance that
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occurred willfully or negligently during their possession or control of the land to pay
compensation or damages therefor, regardless of whether such leakage or contamination

is the result of a willful or negligent act of the owner or possessor therefor...”.

Keywords: the owner or possessor of any source of pollution, polluters, civil liability

for pollution damage
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expenses of carrying out the above mentioned measures decided by public
authorities to ensure that the environment is in an acceptable state. In other words,
the costs of these measures should be reflected in the cost of goods and services
which cause pollution in production and/or consumption. Such measures should not
be accompanied by subsidies that would create significant distortions in international
trade and investment."

? Organisation for Economic Co-operation and Development, “THE POLLUTER-
PAYS PRINCIPLE OECD Analyses and Recommendations ENVIRONMENT DIRECTORATE,”
Retrieved on November 24, 2019, from https://www.oecd.org/officialdocuments/
publicdisplaydocumentpdf/?cote=OCDE/GD(92)81&docLanguage=En#:~:text=The%20
Polluter%2DPays%20Principle%20(PPP,the%20costs%200f%20pollution%20control.&
text=Generally%20speaking%2C%20a%20polluter%20has,any%20pollution%20that%
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o Secretariat of the Convention on Biological Diversity, “Rio Declaration on
Environment and Development,” Retrieved on November 24, 2020, from. https://Awww.cbd.int
/doc/ref/rio-declaration.shtm

* “National authorities should endeavour to promote the internalization
of environmental costs and the use of economic instruments, taking into account the
approach that the polluter should, in principle, bear the cost of pollution, with due
regard to the public interest and without distorting international trade and investment. ”
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' 1%
v v S a =

nanfe Wunguunefinadeunasanuluianisnszyiviamaeiiniu

[ (%
== I oY

ABuUN13AIINGMIE CERCLA fe winnisnszviilieduneutudunsdungvuneUyelali

ARISURA YAAARNTEINNITE0URARISURA Larn13AIMUAAINTURANIUNL YUY CERCLA

Y

DurnusuRiailianvaglanisineiuiuiuvesssmeansgewsn (Modern Soil Statutes)
= & (Y d‘ a & a =2 o va v A ' = v oa

Fadumanmaiveunlulgvuafivdudouludiu Jslafrnusuiiasenudemeduinain
waiwdwdaulufuainnisanfiufanisissnugnaimnssuuidudaiou]ifanainnssy
Taenisiinuaausuianeaudsnieduinainiun il uwnasiuivesuaniizniy
wanausuRall inbiueradiludnvewiseaseunsesiuiiuasiilliauaiuwidluiandegiu

N = v o = a v a Y & v X A I o a a
WﬂiqﬂaﬂaqﬂLﬁﬁ]ﬁqﬁlLLagﬁl@uwaﬂlﬂﬂﬂQ@WE\JLUUL"i]']sUa\‘WﬁaQﬂﬁ@u@i@ﬂWUWLLﬁaQﬂ’]Lu@llaW‘lﬂ

=

iaviae Winessuiadeaudevneduinanuaiwluuvasiideuaiiy 1Heinyanamaity

'
a a1

Juyaraifidwnerdesduiuiwasilianaiiv SadundnanusuRefineliiinnisnszang

AMuSulialiuAraniieides Fadunumlunisandufanssuluiiunvuleouvs st

a 1 '

IngAnualiidvesnduniinisvudeunanivisluednuazludagiudesiuiindenilddng
'y} a 16
lunsvdnuaiy (Clean-up Costs)
AUTURANILNIADANNEEM I8 1INUATYAINNYUU1Y CERCLA
' v a a A =~ a A ° o a ] S v
Aelvianafreuideteaudenis Wesnnnmsivuaanusuraaurann1siiinaly
AANNSNTEEANUSURALYARETAEIURY WANSIMUAAINSURANIUVANAINSURAEBUNAY

(Retroactive Liability) Avhisiedennideslulseiausasiunalunisneuaiuiiavidunali

'
=

Anevafivsessuiinsenudane ewnnguneimualiyaragnetaiiwynau lidnasduy

a |

Wvesurasnlauafivaulaqiuid vioedndvesnasiniauaiivid fessiusuiinse

ANNULFINIENUATNETLAATU N1TAIRUAAIUTURAYDIDAMLINVDILAAIN DAL N YUY

= a

FElUszRAURsNIT A muAeRRR aIwaIrIlnuat wAUlaT AR aISUR AR BANLIE e

wa

FemaladmuAniuludssiiuding1in nguune CERCLA UryelRTuiiloAuasadtazsnu

a

dunndeulunuininsvulouveads Waswinluraieiiunveslssinaanigowsniiluaiiy

1%
Y I a

Yuauazauunndlugimninisu]ifgaamnssy Jsimunanusuieludnuazausuie

Re

founda (Retroactive Liability) iiieliuanagnesafivynausesiulinseaiudeneniniu

v a

2871909, 0IU1A A LATNSUA08 VR WAL TU DANLINVDILAAINILEANAN YL ADITURANIILN

Y

** Ronald E. Cardwell, Supra note 13, p.557.
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o Holly Doremus, Albert C. Lin, and Ronald H. Rosenberg, Environmental
Policy Law, (New York : Foundation Press, 2012), p.560.
** Ronald E. Cardwell, Supra note 13, p.557.
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v Holly Doremus, Albert C. Lin, and Ronald H. Rosenberg, Supra note 17,
pp.556 - 560.
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2 Phillip D. Reed, Environmental Law Reporter “Fear of Foreclosure:
United State v. Maryland Bank & Trust Co.,” Retrieved on April 13, 2020, from
https://elr.info/sites/default/files/articles/16.10165.htm
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2 Thomas F. P. Sullivan, Environmental Law Handbook, (Government

Institutes:The Scarecrow Press, Inc., 2011), pp.580 — 581.

* 1bid

- Casebriefs, “Landers v. East Texas Salt Water Disposal Co., 242 S\W.2d 236
(Tex. Civ. App. 1951),” Retrieved on April 20, 2020, from https://www.casebriefs.com/
blog/law/torts/torts-keyed-to-dobbs/harm-and-causation-in-fact/landers-v-east-texas-

salt-water-disposal-co/
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% Water Resources Scientific Information Center Office of water Resources

Research US. Department of the Interior Washington, D.C,, Selected water resources

abstracts, (Washington, D.C. : Department of the Interior, 1972), p.76.
2 Holly Doremus, Albert C. Lin, and Ronald H. Rosenbers, Supra note 17,
ppP.568 — 569.
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% Section 107 (a) Notwithstanding any other provision or rule of law, and
subject only to the defenses set forth in subsection (b) of this section

(1) the owner and operator of a vessel or a facility,

(2) any person who at the time of disposal of any hazardous substance
owned or operated any facility at which such hazardous substances were disposed
of,

(3) any person who by contract, agreement, or otherwise arranged for
disposal or treatment, or arranged with a transporter for transport for disposal or
treatment, of hazardous substances owned or possessed by such person, by any
other party or entity, at any facility or incineration vessel owned or operated by
another party or entity and containing such hazardous substances, and

(4) any person who accepts or accepted any hazardous substances for
transport to disposal or treatment facilities, incineration vessels or sites selected by
such person, from which there is a release, or a threatened release which causes the
incurrence of response costs, of a hazardous substance, shall be liable for-

(A) all costs of removal or remedial action incurred by the United States
Government or a State or an Indian tribe not inconsistent with the national
contingency plan;

(B) any other necessary costs of response incurred by any other person
consistent with the national contingency plan;

(C) damages for injury to, destruction of, or loss of natural resources,
including
the reasonable costs of assessing such injury, destruction, or loss resulting from such
a release; and

(D) the costs of any health assessment or health effects study carried out

under section 104 (j). ...
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# Section 101 (20) (A) The term ‘‘owner or operator’’ means (i) in the
case of a vessel, any person owning, operating, or chartering by demise, such vessel,
(i) in the case of an onshore facility or an offshore facility, any person owning or
operating such facility, and (iii) in the case of any facility, title or control of which was
conveyed due to bankruptcy, foreclosure, tax delinquency, abandonment, or similar
means to a unit of State or local government, any person who owned, operated, or
otherwise controlled activities at such facility immediately beforehand. Such term
does not include a person, who, without participating in the management of a vessel
or facility, holds indicia of ownership primarily to protect his security interest in the

vessel or facility.
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K, Section 101 (20) (E) EXCLUSION OF CERTAIN ALASKA NATIVE VILLAGES
AND NATIVE CORPORATIONS.—

(i) IN GENERAL.—The term ‘‘owner or operator’’ does not include, with
respect to a facility conveyed to a Native village or Native Corporation (as those terms
are defined in section 3 of the Alaska Native Claims Settlement Act) under the Alaska
Native Claims Settlement Act—

(I) the Native village or Native Corporation that received the facility from
the United States Government; or

(I a successor in interest to which the facility was conveyed under
section 14 (c) of such Act.

(i) LIMITATION.—the exclusion provided under this subparagraph shall not
apply to any entity described in clause (i) that causes or contributes to a release or
threatened release of a hazardous substance from the facility conveyed as described

in such clause.
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' Section 101 (20) (G) PARTICIPATION IN MANAGEMENT.—For purposes of
subparagraph (F)—

(iii) the term ‘“‘participate in management’’ does not include performing
an act or failing to act prior to the time at which a security interest is created in a
vessel or facility; and

(iv) the term ““participate in management’’ does not include—

(I) holding a security interest or abandoning or releasing a security
interest;

(I) including in the terms of an extension of credit, or in a contract or
security agreement relating to the extension, a covenant, warranty, or other term or
condition that relates to environmental compliance;

(I monitoring or enforcing the terms and conditions of the extension of
credit or security interest;

(IV) monitoring or undertaking 1 or more inspections of the vessel or
facility;

(V) requiring a response action or other lawful means of addressing the
release or threatened release of a hazardous substance in connection with the
vessel or facility prior to, during, or on the expiration of the term of the extension of
credit;

(VI) providing financial or other advice or counseling in an effort to
mitigate, prevent, or cure default or diminution in the value of the vessel or facility;

(VII) restructuring, renegotiating, or otherwise agreeing to alter the terms
and conditions of the extension of credit or security interest, exercising forbearance;,

(VIII) exercising other remedies that may be available under applicable
law for the breach of a term or condition of the extension of credit or security

agreement; or
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(IX) conducting a response action under section 107 (d) or under the
direction of an on-scene coordinator appointed under the National Contingency Plan,
if the actions do not rise to the level of participating in management (within the

meaning of clauses (i) and (ii)).
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3 Section 101 (20) (F) EXCLUSION OF LENDERS NOT PARTICIPANTS IN
MANAGEMENT

(i) FORECLOSURE.—The term ‘‘owner or operator’” does not include a
person that is a lender that did not participate in management of a vessel or facility
prior to foreclosure, notwithstanding that the person—

(I) forecloses on the vessel or facility; and

(I) after foreclosure, sells, re-leases (in the case of a lease finance
transaction), or liquidates the vessel or facility, maintains business activities, winds up
operations, undertakes a response action under section 107(d) (1) or under the
direction of an on-scene coordinator appointed under the National Contingency Plan,
with respect to the vessel or facility, or takes any other measure to preserve, protect,
or prepare the vessel or facility prior to sale or disposition, if the person seeks to sell,
re-lease (in the case of a lease finance transaction), or otherwise divest the person of
the vessel or facility at the earliest practicable, commercially reasonable time, on
commercially reasonable terms, taking into account market conditions and legal and

regulatory requirements.
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» Section 107 (n) (5) DEFINITIONS.—As used in this Act:
(A) FIDUCIARY.—The term ‘‘fiduciary’’—
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(i) means a person acting for the benefit of another party as a bona fide—

() trustee;

(Il) executor;

(I administrator;

(IV) custodian;

(V) guardian of estates or guardian ad litem;

(V) receiver;

(VII) conservator;

(VIII) committee of estates of incapacitated persons;

(IX) personal representative;

(X) trustee (including a successor to a trustee) under an indenture
agreement, trust agreement, lease, or similar financing agreement, for debt securities,
certificates of interest or certificates of participation in debt securities, or other forms
of indebtedness as to which the trustee is not, in the capacity of trustee, the lender;
or (XI) representative in any other capacity that the Administrator, after providing
public notice, determines to be similar to the capacities described in subclauses (1)
through (X); and

(i) does not include—

(I) a person that is acting as a fiduciary with respect to a trust or other
fiduciary estate that was organized for the primary purpose of, or is engaged in,
actively carrying on a trade or business for profit, unless the trust or other fiduciary
estate was created as part of, or to facilitate, 1 or more estate plans or because of
the incapacity of a natural person; or

(I) a person that acquires ownership or control of a vessel or facility with

the objective purpose of avoiding liability of the person or of any other person.
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> Section 107 (n) LIABILITY OF FIDUCIARIES.—

(1) IN GENERAL.—the liability of a fiduciary under any provision of this Act
for the release or threatened release of a hazardous substance at, from, or in
connection with a vessel or facility held in a fiduciary capacity shall not exceed the
assets held in the fiduciary capacity.

(2) EXCLUSION.—Paragraph (1) does not apply to the extent that a
person is liable under this Act independently of the person’s ownership of a vessel
or facility as a fiduciary or actions taken in a fiduciary capacity.

(3) LIMITATION.—Paragraphs (1) and (4) do not limit the liability pertaining
to a release or threatened release of a hazardous substance if negligence of a
fiduciary causes or contributes to the release or threatened release.

(4) SAFE HARBOR.—A fiduciary shall not be liable in its personal capacity
under this Act for—

(A) undertaking or directing another person to undertake a response
action under subsection (d)(1) or under the direction of an on scene coordinator
designated under the National Contingency Plan;

(B) undertaking or directing another person to undertake any other lawful
means of addressing a hazardous substance in connection with the vessel or facility;

() terminating the fiduciary relationship;

(D) including in the terms of the fiduciary agreement a covenant,
warranty, or other term or condition that relates to compliance with an
environmental law, or monitoring, modifying or enforcing the term or condition;

(E) monitoring or undertaking 1 or more inspections of the vessel or
facility;

(F) providing financial or other advice or counseling to other parties to

the fiduciary relationship, including the settlor or beneficiary;
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(G) restructuring, renegotiating, or otherwise altering the terms and
conditions of the fiduciary relationship;

(H) administering, as a fiduciary, a vessel or facility that was contaminated
before the fiduciary relationship began; or

(I) declining to take any of the actions described in subparagraphs (B)
through (H).

» Section 107 (n) (7) NO EFFECT ON CERTAIN PERSONS.—Nothing in this
subsection applies to a person if the person—

(A) (i) acts in a capacity other than that of a fiduciary or in a
beneficiary capacity; and

(ii) in that capacity, directly or indirectly benefits from a trust or fiduciary
relationship; or

(B) (i) is a beneficiary and a fiduciary with respect to the same fiduciary
estate; and

(ii) as a fiduciary, receives benefits that exceed customary or reasonable

compensation, and incidental benefits, permitted under other applicable law.
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% Section 101 (29) The terms ‘‘disposal’’, ‘‘hazardous waste’’, and
“treatment’’ shall have the meaning provided in section 1004 of the Solid Waste
Disposal Act

" Section 1004 (3) The term "disposal" means the discharge, deposit,
injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste into
or on any land or water so that such solid waste or hazardous waste or any constituent
thereof may enter the environment or be emitted into the air or discharged into any
waters, including gsround waters.

* Holly Doremus, Albert C. Lin, and Ronald H. Rosenberg, Supra note 17,
pp.564 — 568.

Ref. code: 25636101034558XTO



65

WA HALAN WY aUTNTIINAUNTDANIUNISIUNAY 2L LI1VBINAUNNAUABISURAML

117151 107 (2)(2) Fn15AsUIAMLTURAIINAILMINEVRIdDEAaE1IATIATARINET
doulsiaonndoaiunguine CERCLA Atydiilviynaalaluraanaifiinismdnaisdunse
(any person who at the time of disposal) %3 L":]ITUE]QM%EJﬁﬂi%ﬂ@UmiﬁLﬁlﬂ’ﬁ@ﬂﬁU
Nuiivulouvteunasiniauadiv (owned or operated any facility) Juunragdessuin
Snvaianunsunivesngyany CERCLA siomnglifyaradidndn (disposal) ansdunse wie
fvinlfanssunsegnudeseenuigaandon fesfulamaunsioniudemeiiniuain

!
= % QJQI 4 a

a1sdunsetudlndiliyaraiilingzyiins “idn (disposal)” Nlalasewnseaslauaiiv

g 7]

o w

wieansdunsegianindoutudosiufin azdu nsfinnsundesdl “f1dn (disposal)”
I(ﬂElaﬂﬂu&liﬂGl’lu(;llﬁélﬂiﬂ’iﬁ?uLMJJW%E%M%JUWWTSWLL‘Lm‘Uqﬂ?"1ﬁﬂﬁ@ﬂ%uﬁﬂ@’m%@ﬁuﬁ@iﬂu%@ﬂ
ﬂgwmawhﬁ?u witunsiasafiruarusuiianuundy g veanguinglididesionsan
FousmuunigRognnasindausdetidla’
3.3.1.2 NSAMAENLINANTURAVRIYARARADITURHANISHNS
yanandeduRamuunduiiuguveang g CERCLA auwdn
mnusuiislaglasinine1anandramgent iumuiuisaufingvanefivue iielivaany

Y v

NANNSURARINNY AN CERCLA 16 InefinsUalfimnentJuanusuialy el

» Holly Doremus, Albert C. Lin, and Ronald H. Rosenberg, Supra note 17,
pp. 568 - 569.
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* Section 107 (b) There shall be no liability under subsection (a) of this
section for a person otherwise liable who can establish by a preponderance of the
evidence that the release or threat of release of a hazardous substance and the
damages resulting therefrom were caused solely by-

(1) an act of God;

(2) an act of war;

(3) an act or omission of a third party other than an employee or agent
of the defendant, or than one whose act or omission occurs in connection with a
contractual relationship, existing directly or indirectly, with the defendant (except
where the sole contractual arrangement arises from a published tariff and
acceptance for carriage by a common carrier by rail), if the defendant establishes by
a preponderance of the evidence that (a) he exercised due care with respect to the
hazardous substance concerned, taking into consideration the characteristics of such
hazardous substance, in light of all relevant facts and circumstances, and (b) he took
precautions against foreseeable acts or omissions of any such third party and the
consequences that could foreseeably result from such acts or omissions; or

(4) any combination of the foregoing paragraphs.

* Section 101. For purpose of this title—

(1) The term “‘act of God’” means an unanticipated grave natural disaster
or other natural phenomenon of an exceptional, inevitable, and irresistible character,
the effects of which could not have been prevented or avoided by the exercise of

due care or foresight.
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a v

ANUUINTT 101 (35) TR

g Section 101 (35) (A) The term ‘‘contractual relationship’’, for the
purpose of section 107 (b) (3) includes, but is not limited to, land contracts, deeds,
easements, leases, or other instruments transferring title or possession, unless the
real property on which the facility concerned is located was acquired by the
defendant after the disposal or placement of the hazardous substance on, in, or at
the facility, and one or more of the circumstances described in clause (i), (ii), or (iii) is
also established by the defendant by a preponderance of the evidence:

(i) At the time the defendant acquired the facility the defendant did not
know and had no reason to know that any hazardous substance which is the subject
of the release or threatened release was disposed of on, in, or at the facility.

(i) The defendant is a government entity which acquired the facility by
escheat, or through any other involuntary transfer or acquisition, or through the
exercise of eminent domain authority by purchase or condemnation.

(iii) The defendant acquired the facility by inheritance or bequest. In
addition to establishing the foregoing, the defendant must establish that the
defendant has satisfied the requirements of section 107 (b) (3) (a) and (b), provides
full cooperation, assistance, and facility access to the persons that are authorized to
conduct response actions at the facility (including the cooperation and access
necessary for the installation, integrity, operation, and maintenance of any complete
or partial response action at the facility), is in compliance with any land use
restrictions established or relied on in connection with the response action at a
facility, and does not impede the effectiveness or integrity of any institutional control

employed at the facility in connection with a response action.
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* Section 101 (35) (B) REASON TO KNOW.—

(i) ALL APPROPRIATE INQUIRIES.—To establish that the defendant had no
reason to know of the matter described in subparagraph (AXi), the defendant must
demonstrate to a court that—

(I) on or before the date on which the defendant acquired the facility,
the defendant carried out all appropriate inquiries, as provided in clauses (ii) and (iv),
into the previous ownership and uses of the facility in accordance with generally
accepted good commercial and customary standards and practices; and

(I the defendant took reasonable steps to—
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lngaasn wartlgeunassuiasonudsmeniuuingy 101 (35) ()

(aa) stop any continuing release;

(bb) prevent any threatened future release; and

(cc) prevent or limit any human, environmental, or natural resource
exposure to any previously released hazardous substance.

* Section 101 (35) (B) (i) STANDARDS AND PRACTICES.—Not later than
2 years after the date of the enactment of the Brownfields Revitalization and
Environmental Restoration Act of 2001, the Administrator shall by regulation establish
standards and practices for the purpose of satisfying the requirement to carry out all
appropriate inquiries under clause (i).

® Section 101 (35) () Nothing in this paragraph or in section 107 (b) (3)

shall diminish the liability of any previous owner or operator of such facility who

Ref. code: 25636101034558XTO



71

nundyafuiangmaneg CERCLA #ildnvusmnentiuainuiuiln

o
4 a v o =<

YOUIVOINAULAITA (Innocent  Landowners) U nalilinAsAnufiaveuunn1seniiy

o -

AUSURR LKA VeTIAUEE3R (Innocent Landowners) ins1zudunaadiduidnvesifu

! v !
Y aAa U v ) 1

wlasunfutdumnnendinilinisisansdunneadunfuiaylistanmsvuldouvewaiiy

[ a

Tuifufng wivngidudnvesniugaass (Innocent Landowners) laldnaunuun@ide

(%
£

wddmalianssunsenanAuAUTLLNGNIE180E19TIMSININDITY 111V0INAULNETIA

v a

(Innocent  Landowners) $4NANEUAISADISURARDAINULESNNEINUANBUUAIEUT D bl

]
[ '3 a v . o/

8nv1e aninguszasdvesngmuy CERCLA TdyaiinausuRanisuns wsidunanysziui

q o

YU a I !

zupnalSURARAN T8 TUNNSVIALALHUNFILINABUIINNNTUUUDUVDINATE JIVINLA

9 Y
v

Y
AnnsRstadunaianalauasnaldesiountygiivesnguune CERCLA Nlaeniiuaiiusuiin
) Aa ¥ a 46
IﬂﬁLLﬂLﬁlﬂﬂJaﬂwmumﬁ]im (Innocent Landowners)

would otherwise be liable under this Act. Notwithstanding this paragraph, if the
defendant obtained actual knowledge of the release or threatened release of a
hazardous substance at such facility when the defendant owned the real property
and then subsequently transferred ownership of the property to another person
without disclosing such knowledge, such defendant shall be treated as liable under
section 107 (a) (1) and no defense under section 107(b) (3) shall be available to such
defendant.

“ Holly Doremus, Albert C. Lin, and Ronald H. Rosenberg, Supra note 17,
p.586.
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*" Section 107 (d) RENDERING CARE OR ADVICE.—

(1) IN GENERAL.—Except as provided in paragraph (2), no person shall be
liable under this title for costs or damages as a result of actions taken or omitted in
the course of rendering care, assistance, or advice in accordance with the National
Contingency Plan (‘‘NCP”’) or at the direction of an on scene coordinator appointed
under such plan, with respect to an incident creating a danger to public health or
welfare or the environment as a result of any releases of a hazardous substance or
the threat thereof. This paragraph shall not preclude liability for costs or damages as
the result of negligence on the part of such person.

* Section 107 (d) (2) STATE AND LOCAL GOVERNMENTS.—No State or
local government shall be liable under this title for costs or damages as a result of
actions taken in response to an emergency created by the release or threatened
release of a hazardous substance generated byor from a facility owned by another

person. This paragraph shall not preclude liability for costs or damages as a result of
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gross negligence or intentional misconduct by the State or local government. For the
purpose of the preceding sentence, reckless, willful, or wanton misconduct shall
constitute gross negligence.

* Section 107 () CONTIGUOUS PROPERTIES.—

(1) NOT CONSIDERED TO BE AN OWNER OR OPERATOR.—

(A) IN GENERAL.—A person that owns real property that is contiguous to
or otherwise similarly situated with respect to, and that is or may be contaminated
by a release or threatened release of a hazardous substance from, real property that
is not owned by that person shall not be considered to be an owner or operator of a
vessel or facility under paragraph (1) or (2) of subsection (a) solely by reason of the
contamination if—

(i) the person did not cause, contribute, or consent to the release or
threatened release;

(i) the person is not—

(I) potentially liable, or affiliated with any other person that is potentially
liable, for response costs at a facility through any direct or indirect familial
relationship or any contractual, corporate, or financial relationship (other than a
contractual, corporate, or financial relationship that is created by a contract for the
sale of goods or services); or

(I1) the result of a reorganization of a business entity that was potentially
liable;

(iii) the person takes reasonable steps to—
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(I) stop any continuing release;

(I) prevent any threatened future release; and

(I prevent or limit human, environmental, or natural resource exposure
to any hazardous substance released on or from property owned by that person;

(iv) the person provides full cooperation, assistance, and access to
persons that are authorized to conduct response actions or natural resource
restoration at the vessel or facility from which there has been a release or
threatened release (including the cooperation and access necessary for the
installation, integrity, operation, and maintenance of any complete or partial
response action or natural resource restoration at the vessel or facility),

(V) the person—

(1) is in compliance with any land use restrictions established or relied on
in connection with the response action at the facility; and

(I does not impede the effectiveness or integrity of any institutional
control employed in connection with a response action;

(Vi) the person is in compliance with any request for information or
administrative subpoena issued by the President under this Act;

(vii) the person provides all legally required notices with respect to the
discovery or release of any hazardous substances at the facility; and

(viii) at the time at which the person acquired the property, the person—

(I) conducted all appropriate inquiry within the meaning of section 101
(35) (B) with respect to the property; and

(I did not know or have reason to know that the property was or could
be contaminated by a release or threatened release of one or more hazardous
substances from other real property not owned or operated by the person.

(B) DEMONSTRATION.—To qualify as a person described in subparagraph
(A), a person must establish by a preponderance of the evidence that the conditions

in clauses (i) through (viii) of subparagraph (A) have been met.
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Section 107 (g) (1) (C) BONA FIDE PROSPECTIVE PURCHASER.—
Any person that does not qualify as a person described in this paragraph because the
person had, or had reason to have, knowledge specified in subparagraph (A)viii) at
the time of acquisition of the real property may qualify as a bona fide prospective
purchaser under section 101 (40) if the person is otherwise described in that section.

. Section 119 RESPONSE ACTION CONTRACTORS.

(a) LIABILITY OF RESPONSE ACTION CONTRACTORS.—

(1) RESPONSE ACTION CONTRACTORS.—A person who is a response
action contractor with respect to any release or threatened release of a hazardous
substance or pollutant or contaminant from a vessel or facility shall not be liable
under this title or under any other Federal law to any person for injuries, costs,
damages, expenses, or other liability (including but not limited to claims for
indemnification or contribution and claims by third parties for death, personal injury,
illness or loss of or damage to property or economic loss) which results from such

release or threatened release.
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(2) NEGLIGENCE, ETC.—Paragraph (1) shall not apply in the case of a
release that is caused by conduct of the response action contractor which is
negligent, grossly negligent, or which constitutes intentional misconduct.

? dinauaviinsaniunusivgs UjiRnihiddnnuarisnsaniugsy

| a v ¥ A o
WY, aNUAT LNaTIan 21.

Ref. code: 25636101034558XTO



78

(1) @131 “@139uns1e (hazardous substance)”

ngvisng CERCLA lalviAdninai1uves “a159unsie (hazardous
substance)” WWluanas1 101 (14)” Tvaneds

(W) asla q Aifruaauanas) 311 () (2) (A) veamszasUygR
ﬂ’mﬂmuaﬁwwwﬁmmma (the Federal Water Pollution Control Act)

(8) ansla 9 asUsEneU ansHaN d1sazaty SeansTifuLAnIY
11737 102 Lmewi’mﬁ’zgfﬁaﬂf

(0 voududunsele q AdaaautBauiifmual inionaiseyld
U931 3001 wansesvdyalAn1sminvesyanes (the Solid Waste Disposal Act)
wiilisafsweadeln o Hognelinsesudnyafnsiinuesyanosgnsyfulaensysvdae
RNOGRY

(D) arsdunsiele q Aszyliluanns 307 (@) vemszsvdyds

ﬂ’JUﬂmJaﬁWNﬁWLLm‘U’@ (the Federal Water Pollution Control Act)

> Section 101 (14) The term "hazardous substance" The term ‘‘hazardous
substance’” means (A) any substance designated pursuant to section 311(b)2)(A) of
the Federal Water Pollution Control Act, (B) any element, compound, mixture,
solution, or substance designated pursuant to section 102 of this Act, (O) any
hazardous waste having the characteristics identified under or listed pursuant to
section 3001 of the Solid Waste Disposal Act (but not including any waste the
regulation of which under the Solid Waste Disposal Act has been suspended by Act
of Congress), (D) any toxic pollutant listed under section 307(a) of the Federal Water
Pollution Control Act, (E) any hazardous air pollutant listed under section 112 of the
Clean Air Act, and (F) any imminently hazardous chemical substance or mixture with
respect to which the Administrator has taken action pursuant to section 7 of the
Toxic Substances Control Act. The term does not include petroleum, including crude
oil or any fraction thereof which is not otherwise specifically listed or designated as a
hazardous substance under subparagraphs (A) through (F) of this paragraph, and the
term does not include natural gas, natural gas liquids, liquefied natural gas, or

synthetic gas usable for fuel (or mixtures of natural gas and such synthetic gas).
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** Section 101 (33) The term “‘pollutant or contaminant’’ shall include,
but not be limited to, any element, substance, compound, or mixture, including
disease-causing agents, which after release into the environment and upon exposure,
ingestion, inhalation, or assimilation into any organism, either directly from the
environment or indirectly by ingestion through food chains, will or may reasonably be
anticipated to cause death, disease, behavioral abnormalities, cancer, genetic mutation,
physiological malfunctions (including malfunctions in reproduction) or physical
deformations, in such organisms or their offspring; except that the term “‘pollutant or
contaminant’’ shall not include petroleum, including crude oil or any fraction thereof
which is not otherwise specifically listed or designated as a hazardous substance under
subparagraphs (A) through (F) of paragraph (14) and shall not include natural gas,
liquefied natural gas, or synthetic gas of pipeline quality (or mixtures of natural gas and

such synthetic gas).
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Section 101 (22) The term ‘release” means any spilling, leaking,
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching,
dumping, or disposing into the environment (including the abandonment or
discarding of barrels, containers, and other closed receptacles containing any
hazardous substance or pollutant or contaminant), but excludes (A) any release
which results in exposure to persons solely within a workplace, with respect to a
claim which such persons may assert against the employer of such persons, (B)
emissions from the engine exhaust of a motor vehicle, rolling stock, aircraft, vessel,
or pipeline pumping station engine, (C) release of source, byproduct, or special
nuclear material from a nuclear incident, as those terms are defined in the Atomic
Energy Act of 1954, if such release is subject to requirements with respect to financial
protection established by the Nuclear Regulatory Commission under section 170 of
such Act, or, for the purposes of section 104 of this title or any other response

action, any release of source byproduct, or special nuclear material from any
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processing site designated under section 102 (a) (1) or 302 (a) of the Uranium Mill
Tailings Radiation Control Act of 1978, and (D) the normal application of fertilizer.

> Holly Doremus, Albert C. Lin, and Ronald H. Rosenberg, Supra note 17,
p.569.
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> Holly Doremus, Albert C. Lin, and Ronald H. Rosenbersg, Supra note 17,
pp.549 — 556.
> Jbid| pp.556 — 559.
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* Section 107 (3) (@) (A) all costs of removal or remedial action incurred
by the United States Government or a State or an Indian tribe not inconsistent with
the national contingency plan;

* Section 107 (a) (4) (D) the costs of any health assessment or health
effects study carried out under section 104().

* Section 107 () (1) (D) for any incineration vessel or any facility other
than those specified in subparagraph (C) of this paragraph, the total of all costs of
response plus $50,000,000 for any damages under this title.

* Section 107 (c) (2) Notwithstanding the limitations in paragraph (1) of

this subsection, the liability of an owner or operator or other responsible person
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under this section shall be the full and total costs of response and damages, if (A)i)
the release or threat of release of a hazardous substance was the result of willful
misconduct or willful negligence within the privity or knowledge of such person, or
(ii) the primary cause of the release was a violation (within the privity or knowledge
of such person) of applicable safety, construction, or operating standards or
regulations; or (B) such person fails or refuses to provide all reasonable cooperation
and assistance requested by a responsible public official in connection with response
activities under the national contingency plan with respect to regulated carriers
subject to the provisions of title 49 of the United States Code or vessels subject to
the provisions of title 33 or 46 of the United States Code, subparagraph (A) (i) of this
paragraph shall be deemed to refer to Federal standards or regulations

% Section 107 (a) (4) (C) damages for injury to, destruction of, or loss
of natural resources, including the reasonable costs of assessing such injury,

destruction, or loss resulting from such a release; and
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* Section 107 (f) (1) NATURAL RESOURCES LIABILITY.—In the case of an
injury to, destruction of, or loss of natural resources under subparagraph (C) of
subsection (a) liability shall be to the United States Government and to any State for
natural resources within the State or belonging to, managed by, controlled by, or
appertaining to such State and to any Indian tribe for natural resources belonging to,
managed by, controlled by, or appertaining to such tribe, or held in trust for the
benefit of such tribe, or belonging to a member of such tribe if such resources are
subject to a trust restriction on alienation: Provided, however, That no liability to the
United States or State or Indian tribe shall be imposed under subparagraph (C) of
subsection (a), where the party sought to be charged has demonstrated that the

damages to natural resources complained of were specifically identified as an
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irreversible and irretrievable commitment of natural resources in an environmental
impact statement, or other comparable environment analysis, and the decision to
grant a permit or license authorizes such commitment of natural resources, and the
facility or project was otherwise operating within the terms of its permit or license, so
long as, in the case of damages to an Indian tribe occurring pursuant to a Federal
permit or license, the issuance of that permit or license was not inconsistent with the
fiduciary duty of the United States with respect to such Indian tribe. The President, or
the authorized representative of any State, shall act on behalf of the public as
trustee of such natural resources to recover for such damages. Sums recovered by
the United States Government as trustee under this subsection shall be retained by
the trustee, without further appropriation, for use only to restore, replace, or acquire
the equivalent of such natural resources. Sums recovered by a State 19 as trustee
under this subsection shall be available for use only to restore, replace, or acquire
the equivalent of such natural resources by the State. 19 The measure of damages in
any action under subparagraph (C) of subsection (a) shall not be limited by the sums
which can be used to restore or replace such resources. There shall be no double
recovery under this Act for natural resource damages, including the costs of damage
assessment or restoration, rehabilitation, or acquisition for the same release and
natural resource. There shall be no recovery under the authority of subparagraph (C)
of subsection (a) where such damages and the release of a hazardous substance
from which such damages resulted have occurred wholly before the enactment of

this Act.
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* United States Environmental Protection Agency, “Superfund Cost Recovery,”
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cost-recovery#costs
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