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ABSTRACT

This study aims to present and analyze the problems of land rights of Karen
peoples in Ban Jai Phandin and Ban Bangkloy Bon as the local communities living in Kaeng
Krachan National Park, the natural world heritage area. The land rights of local peoples are
under The law and international law. The Karen peoples have lived in the area but cannot
exercise their rights according to the spirit of the Thai constitution because their community
rights have not yet been clarified in accordance with the law Thai law differs from
international laws in terms of recognizing and protecting the land rights and suggests that
opinions on the fundamental rights recognized and protected by the Constitution based on
human dignity, should be applied. Also, the national park laws should be amended in line

with the spirit of the Constitution and the World Heritage Convention.
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2 From Human rights Praxis: A Resource book for study, action and
reflection (pp.215), by R.J Ravindran, 1988 The Asian Forum for Human rights and
development.

*Jose R Martinez Cobo, the Special Rapporteur of the Sub-Commission

on Prevention of Discrimination and Protection of Minorities, in his famous Study on
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the Problem of Discrimination against Indigenous Populations. Available at
PFIl/2004/WS.1/3, Secretariat of the Permanent Forum on Indigenous Issues, Division
for Social Policy and Development, DEPARTMENT OF ECONOMIC AND SOCIAL AFFAIRS,
United Nations. New York, 19-21 January 2004.

“ Article 1 of the Indigenous and Tribal populations Convention, 1989

(b) Peoples in independent countries who are regarded as indigenous
on account of their descent from the populations which inhabited the country, or a
geographical region to which the country belongs, at the time of conquest or
colonization or the establishment of present State boundaries and who, irrespective
of their legal status, retain some or all of their own social, economic, cultural and
political institutions.
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2" Article 8 of the United Nations Declaration on the Rights of Indigenous
Peoples 2007
1. Indigenous peoples and individuals have the right not to be subjected
to forced assimilation or destruction of their culture.
2. States shall provide effective mechanisms for prevention of, and
redress for:
(@) Any action which has the aim or effect of depriving them of their
integrity as distinct peoples, or of their cultural values or ethnic identities;
(b) Any action which has the aim or effect of dispossessing them of
their lands, territories or resources;
(c) Any form of forced population transfer which has the aim or effect
of violating or undermining any of their rights;
(d) Any form of forced assimilation or integration;
(e) Any form of propaganda designed to promote or incite racial or
ethnic discrimination directed against them.
% Article 10 of the United Nations Declaration on the Rights of
Indigenous Peoples 2007
Indigenous peoples shall not be forcibly removed from their lands or
territories. No relocation shall take place without the free, prior and informed consent
of the indigenous peoples concerned and after agreement on just and fair

compensation and, where possible, with the option of return.
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? Article 26 of the United Nations Declaration on the Rights of
Indigenous Peoples 2007

1. Indigenous peoples have the right to the lands, territories and
resources which they have traditionally owned, occupied or otherwise used or
acquired.

2. Indigenous peoples have the right to own, use, develop and control
the lands, territories and resources that they possess by reason of traditional ownership
or other traditional occupation or use, as well as those which they have otherwise
acquired.

3. States shall give legal recognition and protection to these lands,
territories and resources. Such recognition shall be conducted with due respect to the
customs, traditions and land tenure systems of the indigenous peoples concerned.

30 pialla AIUDEY LazANY (WTN9BI50 2) 41-42.
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AR Mabo and Others V. The State of Queensland and Another 198832

31 Article 11 of the United Nations Declaration on the Rights of
Indigenous Peoples 2007

1. Indigenous peoples have the right to practise and revitalize their
cultural traditions and customs. This includes the right to maintain, protect and
develop the past, present and future manifestations of their cultures, such as
archaeological and historical sites, artefacts, designs, ceremonies, technologies and
visual and performing arts and literature.

2. States shall provide redress through effective mechanisms, which
may include restitution, developed in conjunction with indigenous peoples, with
respect to their cultural, intellectual, religious and spiritual property taken without their
free, prior and informed consent or in violation of their laws, traditions and customs.

%2 Richard H Bertlett, Native Title in Australia (2 nd ed., LexisNexis

Butterworths, 2004), 66.15-21 8198 9lu gl wunaudn, ‘@nfyuvulunisiesnmuna
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8 Article 18 of the United Nations Declaration on the Rights of
Indigenous Peoples 2007

Indigenous peoples have the right to participate in decision-making in
matters which would affect their rights, through representatives chosen by themselves

in accordance with their own procedures, as well as to maintain and develop their

own indigenous decision-making institutions.
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* Article 19 of the United Nations Declaration on the Rights of
Indigenous Peoples 2007

States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order to obtain
their free, prior and informed consent before adopting and implementing legislative or
administrative measures that may affect them.

% Article 25 of the United Nations Declaration on the Rights of
Indigenous Peoples 2007

Indigenous peoples have the right to maintain and strengthen their
distinctive spiritual relationship with their traditionally owned or otherwise occupied
and used lands, territories, waters and coastal
seas and other resources and to uphold their responsibilities to future generations in
this regard.

M Article 28 of the United Nations Declaration on the Rights of
Indigenous Peoples 2007

1. Indigenous peoples have the right to redress, by means that can
include restitution or, when this is not possible, just, fair and equitable compensation,
for the lands, territories and resources which they have traditionally owned or
otherwise occupied or used, and which have been confiscated, taken, occupied, used

or damaged without their free, prior and informed consent.
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2. Unless otherwise freely agreed upon by the peoples concerned,
compensation shall take the form of lands, territories and resources equal in quality,
size and legal status or of monetary compensation or other appropriate redress.

% Article 29 of the United Nations Declaration on the Rights of
Indigenous Peoples 2007

1. Indigenous peoples have the right to the conservation and protection
of the environment and the productive capacity of their lands or territories and
resources. States shall establish and implement assistance programmes for indigenous
peoples for such conservation and protection, without discrimination.

2. States shall take effective measures to ensure that no storage or
disposal of hazardous materials shall take place in the lands or territories of indigenous
peoples without their free, prior and informed consent.

3. States shall also take effective measures to ensure, as needed, that
programmes for monitoring, maintaining and restoring the health of indigenous
peoples, as developed and implemented by the peoples affected by such materials,
are duly implemented.

% Article 32 of the United Nations Declaration on the Rights of
Indigenous Peoples

1. Indigenous peoples have the right to determine and develop priorities
and strategies for the development or use of their lands or territories and other
resources.

2. States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order to obtain
their free and informed consent prior to the approval of any project affecting their
lands or territories and other resources, particularly in connection with the

development, utilization or exploitation of mineral, water or other resources.
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