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ABSTRACT

Nowadays, technology plays a huge role in human life and society and
connects people all around the world with information data. Personal data is one of
them, which is important not only for identifying each person but also for the right to
access to data, data record and collection, and data processing in various fields such
as economics, financial, social, educational, and medical, that leads to further
development in many other fields. Therefore, it is worth considering whether personal
data has been adequate in accordance with the personal data protection of Thai law
and whether the heirs should have the right to access to data after the owner’s data
has passed away. The aim of this study is what is mentioned above.

Usually, “Personal Information” in possession or control of a state agency
according to the OFFICIAL INFORMATION ACT, B.E.2540, is defined as information
relating to all the personal particulars of a person and shall also include information
relating to personal particulars of the deceased. It enables the successor of the
deceased by allowing the testator to write the will to specify a person as their
authorized representative for processing activities related to their data, to give consent
to access to, correct, alter, erase data, and the right to appeal against the denial of
rights on their behalf.

On the other hand, according to the Personal Data Protection Act, B.E.

2562 (2019), “Personal Data” is defined as any information relating to a person, which
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enables the identification of such person, whether directly or indirectly, but does not
include the information of the deceased Persons in particular. This affects the data of
the deceased persons to not be protected under this Act in any way. According to
Human rights and Human Dignity, fairness and Personal Data protection of the
deceased Persons should be taken into account. Whether living persons or deceased
persons should be respected their Personal Data. As a result, the definition of
“Personal Data” in Section 6 of the Personal Data Protection Act, B.E. 2562 (2019)
should be amended.

The right to access personal data is unique. This has been questioned
whether this right should be devolution of an estate as the other rights. According to
this Act, anyone who has the right to access Personal Data will have the right to possess
those data.

The online information flows easily for data breaches, especially on the
most popular social networking service like Facebook. To illustrate, this case is related
to Facebook's security system on users’ Personal Data leak that lead to the lawsuit.
The case was in Germany’s court when the mother sued against Facebook, Inc. after
her 15-year-old daughter died in 2012 in a subway accident. The court considers that
it was unable to prove that Facebook was sufficiently secure in collecting data on the
deceased and considers that the right to access data should be passed on to the heirs.
Due to the judgment of the court, Facebook has changed its policy on data privacy for
all users. Users can appoint a successor to take care of their accounts or erase their
accounts permanently from Facebook after their death. This is a contract between
Facebook and users that also includes the deceased.

It is also to create a standard on Personal Data access that can be applied
in Thai court. One of the biggest cases in Thailand is related to the Thai actress after
her death. Someone accessed to her personal Facebook account and posted photos
and messages unlawfully and with no consent of the data subject.

Whether purpose, it is unlawful to access Personal Data without
permission. Personal Data of the deceased persons must be considered important. The

right to access to Personal Data should be limited to what is necessary as for the
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benefit of the deceased persons. “Personal Information” which is not under the
possession or control of a state agency should be requested in court at the same
norms because Personal Information should be confidential and belong to only the
Data Subject who has the right to access to.

In conclusion, Thailand should apply Thai law in such a way that is fair to
the deceased persons considering criteria, theories, or case studies from other
countries that have already been adjudicated to support the judgment of the case in
Thailand. Moreover, consideration should be based on the primary purpose of the
deceased at most to prevent violation of the data subjects’ rights. However, Personal
Data Protection under this Act in the context of Thai society is a new issue that requires

further study in integrated legal academics.

Keywords: Personal Data Protection, Personal Data Protection of Deceased Persons,

Personal Data of Deceased Persons.
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® Article 12 of the Universal Declaration of Human Rights states that ‘No one shall be
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