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ABSTRACT

This thesis focused on principles of objection to the judiciary and prohibiting
the judiciary from joining a quorum by studying cases of the Administrative Court of
Thailand and Constitutional Court of the Kingdom of Thailand as public law courts.
The goal was to understand the system of objecting to the judiciary and prohibiting
judges from joining a quorum in foreign legal systems compared with Thailand.
Grounds for objecting or forbidding a judge from joining a quorum are significant
mechanisms for a fair trial, resulting in more reliable public courts judgments and providing
guidelines for improving relevant laws to guarantee fairness for the parties, to prevent
charges of unfairness or questioning impartiality against judicial organizations in future.

Results in terms of provisions relating to the judicial objection in the public
court system indicated no law specifying grounds for objecting to a judge. Only the
Republic of Germany, without explicitly provision by the judiciary to oppose, has self-
cleaning measures (Selbstreinigung). This principle is stipulated in Article 105 of the
Federal Constitutional Court Act of Germany. The judiciary performs duties improperly
discredits the Court, which has the power to independently consider the matter by

presenting the president as impeachment judge for neglecting duties. Discharged from
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judicial duties, the president will order the removal or expulsion of that judge from office
as proposed. Related principles were absent from legal systems of other countries.
In Thailand, there is no clear legal provision allowing judges to oppose each other.
But in case of disputes concerning qualifications of the President of the Constitutional
Court in term completion according to the Constitution of the Kingdom of Thailand, B.E.
2550 (2007) and the Constitution of the Kingdom of Thailand, B.E. 2560 (2017).
The aforementioned controversies arise not by the initiative of the people or parties,
but the fact that the Constitutional Court judge referred the matter to the Selection
Committee for decision. This proposal may later cause a decision to be issued by the
President of the Constitutional Court related to qualifications, absent any mention of
qualifications or the right to submit such matters in this regard. Allowing judiciary
objections among themselves is significant for the Thai legal system, especially in
public courts and the Constitutional Court.

In addition, the Thai Administrative Court has grounds for objection to
a judge. Criteria for considering judicial objections are in laws with a lower rank than
statute level, in regulations set out on general meeting of Supreme Administrative
Court judges. This issuance of legislation by judiciary violates the principle of separation
of powers that should allow legislative bodies to issue laws affecting rights and liberties of
the people, especially rules for insurance rights. Foreign legal system rules for objection
define all judges by statutory law. These findings suggest that grounds for opposing
judges be established as well as criteria for considering objections to judges in the
Act on Establishment of Administrative Courts and Administrative Court Procedure,

B.E. 2542 (1999).

Keywords : Exclusion, Judges, Tribunal, Challenge, Selbstreinigung, Administrative

Court judge, Constitutional Court judge
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' Bangalore Principles of Judicial Conduct

Value 2 Impartiality Principle

2.1 A judge shall perform his or her judicial duties without favour,
bias or prejudice.

2.2 A judge shall ensure that his or her conduct, both in and out of
court, maintains and enhances the confidence of the public, the legal profession and
litisants in the impartiality of the judge and of the judiciary.

2.3 A judge shall, as far as is reasonable, so conduct himself or herself
as to minimize the occasions on which it will be necessary for the judge to be disqualified
from hearing or deciding cases.

2.4 A judge shall not knowingly, while a proceeding is before, or
could come before, the judge, make any comment that might reasonably be expected
to affect the outcome of such proceeding or impair the manifest fairness of the
process, nor shall the judge make any comment in public or otherwise that might

affect the fair trial of any person or issue.
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2.5 A judge shall disqualify himself or herself from participating in
any proceedings in which the judge is unable to decide the matter impartially or in
which it may appear to a reasonable observer that the judge is unable to decide the
matter impartially.

Such proceedings include, but are not limited to, instances where:

(a) The judge has actual bias or prejudice concerning a party or personal
knowledge of disputed evidentiary facts concerning the proceedings ;

(b) The judge previously served as a lawyer or was a material witness
in the matter in controversy ; or

(c) The judge, or a member of the judge’s family, has an economic
interest in the outcome of the matter in controversy ;

Provided that disqualification of a judge shall not be required if no
other tribunal can be constituted to deal with the case or, because of urgent circumstances,
failure to act could lead to a serious miscarriage of justice.
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? United States Code Service (U.S.C.S.) § 455 Disqualification of justice ,
judge, or magistrate judge.

(a) Any justice, judge, or magistrate judge of the United States
shall disqualify himself in any proceeding in which his impartiality might reasonably
be questioned.

(b) He shall also disqualify himself in the following circumstances:

(1) Where he has a personal bias or prejudice concerning a party, or
personal knowledge of disputed evidentiary facts concerning the proceeding;

(2) Where in private practice he served as lawyer in the matter in
controversy, or a lawyer with whom he previously practiced law served during such
association as a lawyer concerning the matter, or the judge or such lawyer has been
a material witness concerning it ;

(3) Where he has served in governmental employment and in such
capacity participated as counsel, adviser or material witness concerning the proceeding
or expressed an opinion concerning the merits of the particular case in controversy;

(4) He knows that he, individually or as a fiduciary, or his spouse or
minor child residing in his household, has a financial interest in the subject matter in
controversy or in a party to the proceeding, or any other interest that could be

substantially affected by the outcome of the proceeding ;
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(5) He or his spouse, or a person within the third degree of relationship
to either of them, or the spouse of such a person:

(i) Is a party to the proceeding, or an officer, director, or trustee of a
party ;

(i) Is acting as a lawyer in the proceeding;

(iii) Is known by the judge to have an interest that could be substantially
affected by the outcome of the proceeding;

(iv) Is to the judge’s knowledge likely to be a material witness in the

proceeding.

Ref. code: 25666001032215XKZ



25

'
Y Va I~

windndudilienaliginnwiaudumunuld Wesainynaudiuwaddiulidouazinesdos

Y

[ 7 (%
aa a1

TwSaanauseleviseadu Wiy AR Evans v. Gore winAddazddiungivastun@dule

v a

YDIANININUANAY wAEANINwTIuAatuAamnsanaginnsanimnwse Ul wii

1% 3

JoinaassluniilugnuszasindnuassgssuyalunisUed@ (Art,§1,cL6) Amaulnuves

Aivnnw szdedianaduseniniinnuimssiumisieluilildiieussloviveiinany

Y
usitilofgadmnzaladmuaslsziunnuiudassunmsadumsuaznisdingu Jedwdu
Ao NYSFoTINUMazNsUSININUYAsTIteglunas WWunsditmatmdnainudnlu

(Rule of necessary) 1nteniundnanudunarafieligininwaiuisaitadeanselila

kY

TunsaifionafiduladsAunalnenfituLe
fdedanninluaf Marbury v. Madison (A.#.1803) dadunfnmdu
nyAnEed1AyluN1INTIEeUAINYRUMESFETTHUNYBINY MINETSTaN M TUlnEBeANS
] v I~ 2 A YR I3 A Y Y =
Aa1N1TuY Hawdaslivseiauneaiuiuaudunanvsediuliidevanainis uandulud
mslsudsluusznudinanilegrsdnauluafi William Marbury ldflesragegauisansy
neunvduAveliAmasenuudali James Madison @saunsiasuasis William Marbury
ugimnwiludumis “justice of the peace” liunau ARUTBIAATAAAIINNTEN John

Adam LNNISLEDNAILALADINUINNALAUIUTEEIUITUR Lmﬁ%u%ul,méfq@’ﬁwmm William

Marbury viu#ituiuaning e Thomas Jefferson 1idsiuniausesrunsuinulviily

o
Y a v

FNTUNITUAIFTIEANINEIN John Adam waadata11d 1H9991nLAUIINTZUIUNITHAIA

Y

% I L3 14 = o 1 = o Y a dr—:’lj
mvl,mmyjim LLamﬂmqagﬁmsﬂmmammgwma John Marshall Fsfiunumlunisndunnil
o o 1w a U C% a a
LAYANTIFILMUITTNURTIINTNSENTINTHUsEImAluaiaUsEs1U1BUR John Adam uae
Iesunnsmadudsysrumagsan Jsuiaziiolddn John Marshall ldfimnudunansuaziidan

Indslunsdnduadi wanlidinisdnAiuluzesdinas wazluiian John Marshall Ale

aa o 1 g va a a & ] v 1w v
3u%ﬂ8?7ﬂﬁ%m78m1ﬁﬁﬁﬁ Marbury ﬂ@ﬂﬂ@‘lﬂéﬂ:ﬂﬂmiﬂ@]@ﬁqa?ﬂﬂqmﬂ@mgiﬁﬁiimym BUUNA
)

JunsBuduingininundeualunisnsiaaeuauveuaies§es sy ueIng uueing

(YRE]
Tnededfveydh wazsgsssuuglungrunefiegludduiigainiinguunedu nendanin

a

mageanila1fininyiluad Marbury v. Madison uil Thomas Jefferson lausznimuans

Awldiiumedunsdfimadnunsiaaeuinng uuneisganinsTuludasgessuyy was

la3salneuldegnaguusedn g1unavesealuil Mliginnwiignuralunisiaisun

Ref. code: 25666001032215XKZ



26

=% &

nnusziiulynimesyessuyy Juludunseegieds mawmanisaldenaniiatululagiu

v

91992081971 John Marshall farulaidsluadls ©

[

3.1.1.2 finnedianudunusinddanuaainuluad

a

(1) A mdusiuslunisg@

[N % =

HANINY18139NARAIUAINNITHAITUIANINEIARAT AL
d‘ % v 1 1 I d! I~ a i a a U A I a d' U £
Netesiudgaudieladienila lneilugifsiuarglaiafeiu vselugyifneiiuiu
P19NN5HA9U 3 asutuTulunSaadun
(2) Auduiusluguseay

nsflianuduiuslugugnueauvesdanuievieladus

(%
[y

Annwlidnyasdesinuviseld TuediuAdneiu wagenananueldinvsiinadeons
w3l

(3) Wugdevunierdudmiidiluuiem (Stock holder or Officer of

Cooperation) '

nsfinausgleviluvsdnlaedugioiunsedudminnag il
AANINYI19QNARAILIINNTHTANAIN N luARTUTEMTY Anauselevilineitesiuad

winueaeidugtevursedmiinivesuseniuunneulusfnldvinigin nunua e s

=

3.1.1.3 gWwinwnagingidasiuafunou

aday &

(1) LAENANTUIARNTITBLIAS AL LI UATIINDUN LAY

v Y a &

1Y 3 a a a
mnusIngnveiaassluadneunazluasnddigiesnsiduynns

Y q

(%
[y v v

Aenfunagneundngulunisigalmiuiasieguudeaasiegnafeiu visdeldudadu

agufedtu ginnwlaingiieatedunisiiiunssuiuiansanluasineusziiednvia
Ule o ¥ d‘Q =l gj o o va I 1 = dd‘ 1 A

AuautanIzininiasanailuasmddaednludd wilisudnsdnldldauyaiemse

lafinsvanunesaa

v
o v

95901 N1ATAY, A1FaUIINYTTUALNENNNNUIEUNITY (NUNATIN 3,
N1581U 2564) 237-238,

11 °"§
ARDIEYY (IWelnus JAAansunITugn Ui INe18usIIueEns 2549) 36.

a [ 4 v

WA NAT, WNTURAEMAARAUE NN BTUNITRIITUIRNINY

Ref. code: 25666001032215XKZ



27

(2) \Humenuluad
S va & Ay A Y o A ag 1 &
nsfgannwnduneuluainldddiulaide naife Sldidu
weruvedeladevildluafa i liiinnwddnuuede iy winsdduiuslugiue
weuvosg i eladeviianiy asdumnyiRinnnwneaaeed@lunsiasanafiou o
(3) mafunusnwinguuneg
va = < = Y v v
nsvanaandfms s Meedunusnwinguaneg aglddedunn

Usznvan

(4) weddwsinlunsyuiuiarsanduduneunisiiansanlumagy

a a 1

TunsalveRnnewuasduddnduanuinouluaiatudu deuilasy

Y Y

nsideumuvislumatugnssallagdoisanAfldnaslumatugnssal
3.1.1.4 wiguszn1saudisnavi linsiansanedladidunans

nguungliladesnisiisuanizgininwinliiionfiog19unass

1 a

Wiy uiginnnwndweniessnmsnssvilaniidnuaeiasuansdsnnuliefissm anulendvise

9

811889078 ANUTDARYSORLBEY MUIEAINIT TiALEARNINERlAve RN INYINTABAAIY

rheladevidluad lnedinnuidntudnuaeyeunselivouaanuiigladenile

a o

A o v A o 1 o a A I
Lll@llL‘WFWI‘VHI‘WL‘UumﬁﬂﬁEJG]E]ﬂ"IWWr]ﬂU’]GUaQﬁ']a']’]llﬂ'ﬂqllL‘UUﬁiiﬂJ

q

wsokl doudumerilimaliduidediunesuszavudnasly wu ad Bulloch v. United

a 1

States 2 Galddindudn nsimaldiuaandeunivs niegndvwanseuiwhlvgfininu
ldanunsadaduaildesreefisssu nsdiiiendn n1sdeaarona nionsdonaiisjie
NILUIUNTLATITY

3.1.2 nszuauNsRsailesinisAndugiininen

Tuanigouwsni delimgAnAuginnwiodnduniivesininwies

a L4 1

NagienaudaINnIsiiansansieaues Laglddesseldaiuiid1fesnou Fsn1snouss

o ' 9 1 & = a a 1 & 1 v a va N v a Y
WQﬂaWUVLNIGULUULWENLLmamﬁLunu LL@LUUWH']VVU@QQWW']WH’]WﬂgmaﬂﬂﬁLaﬁﬂqiLaﬂqijﬂJIUﬂqi

a a

fsanininwafilenuesaguaudilunisiansaninnwad wavuditgauagliaas

'
a a I

avslunisAnduuanmy gAnneiasnazasudiainad wagligininwduuifiansan

NN INUINEANINYI U570 0AF90N21NNTUINAITAN FAINNNEINISAEUAFRY

12 United States V. Sciuto,521 F2d 842,845 (7 th cir 1996) 81909LU 8195

Wnwuedl (1899590 3) 53.

Ref. code: 25666001032215XKZ



28

AnFulalned1amgnseNdeatuayuLazmaNanyi eI anuaudRlun1sRTUAR
LavvINFIanIeasAAnEINaIsUIAISesRnAulAdvinldvnuauds gaiulidng
guASesavsTalmdsinademagninla

3.1.3 528LIA1UNSIUAISDIANATURNNINGE

v

A5 UTZea7 I UNISTUATISDIARAIULY A1UITDYININIEUNTINTZUIU

a

firsanasaduluudanls uwidesnseinnglunaiuiindsnnuingininwvinauauds

a1

Twutiunalrasylmdsanslunisanmuilesainaziotndunisusedend n1sAnA1unaIain
v luudadunauuiuliszgnuiasidasu
3.1.4 N1302UATPINIMNARLALAIANINYIY

n1svenauiioenaINNITRatsaadlnegininwiesliladuiiesdns

A 1

Wiy widsdeodndunthingininwisdesnserindedanveieneiiosvinlnidedn
awva ¥ da a a3 A 14 v I P
nsUfURnihniasaninnwaftuaslieisssy M lnvanusaneudiluanlafladiewiu
' & A a o = Yo = Yy A va i I
ey Tduiiertedund lnglddwuamanazasuimill Ao ginnwigegavinulafinig

iR Ainnwlusgilateay aunsansunuenINeIfAnEAININYIvinN SR saad LA

o w 1 [

Tudleadtunuiaslsiaiulunislasunalseleviiagadiduinay Msatasdunsundday

o o

(% (%
=l

TupRduuiney sawrsiamnudunusieIvesiusestuLIneu vserelaieunilslusaaiu

119U K30LASIAANUS NS DILULNNDUY YTBLN8ITBIFUNUS A UNUIYAIMUNS LN ILTEUNS

Y

TuFestunineou TuszauiauesuaunuIndunisludinsinauazlod1sinlussdnus
AN WEINNSRANTUNAR viTarian15gnsTalty vseLieliunssuuinnsanafniey

Usznrsnilalsensiangauls ° LAZININNITAATUIEANIN YL UUAITITADINDUAILDS

wioll masgrunisdndulaliliduegiviwinsudidiininwidunansmield wituediuin

Y

Fygyruenvnidauinulunanvedininwilunnanneusely FaussingIunis
a v Y a dy 1 Sldy [ a A IS a wva

3usssulun1saeuimvesgininunidlilaiduediuansnussmaniesssuillouyjUnves

AN I0E10ALYINTY vInERNINEIHHY ATEUIUAITTANTUIRNINYIAG

goulivaumenguunevaie wazgininwiuesgeudasuinmadiouarenagnaenney

" plgned Nawd (1WeasTa 11) 39.

s a

' American Jurisprudence, (2 nd ed.Vol 46) 212. g14fislu aignwad naws,
(1998550 11) 36.
1 8159805 wadyuna, ‘Unumveadenainisiulsemelng’ Gnendnus

TAmansuUdin Pansalunninede 2527) 46.

Ref. code: 25666001032215XKZ



29

Tnesgant #35nmsnsnarlussuuiiliiafinnwemavessguiananuwasuasgisoudnssi

nsgnenvildusiiianislaneenandwmialunmsansvsegniinnsuuRming
3.2 annusaSIUSgleaTul

v s [ aa a Y o
aniusasisusgesuiiinisunasesluszusulszsulneliorunauseyvu

lunisuanseanuaziidiusinlun1sunasos TN ERUYER USHIT LagnIINAITUIAR I

'
v va o I o

23AnsAaIN1T Balddinsiundygfnertundnenudunasifinfusganaisianldiv

g7} q

dremainislasfodngainsifugsulimnugisssu narnisisiedhifidiulfidelundifiny
Sufinvey wiluruzRerfuidmdnaudunaranldfunisesnddmisunaseslutu
Fmthisheuiy Tngaviusaisisusseosudldudninamnnnndnaugisssuniu
555197 (natural justice) wazn133IAvinnguunevaslseweaanse 9laiinsnsinguung
IPEnsERsTINLIINTITIR (Reichsjustizgesetz) i a.a. 1877 MvusngunasiieIty
WILTTTUYQYAIA NYUUIBITRIITUIAMULWE NYUUILTTNIITUIAIINDIYT Uazngnue
duazvany Haldinsdmunliansyanafiayunsiudonainisarmii uagiinsdydandn
Auludaszuewainis nasnaunisiiarsanadlaedawme TaglimihuTyadflilunguung

v v v wa A

2AuSTUnaR Ae WivsTIYQAIA A.A. 1877 ' mendsldanvunsgssuyaatungving

ol

A7}
(%
=

wugulaediingUszasAiaufsunisidles Ufsunisunasesseuussant wazasrenalnlunis

9 9

6299838 UUSFANMMINEANAUANINEIANINEINTLEBY TRUETIINIINITElasueaniug

ansnsausgieesuiiuazliusznaldilussssuyguianius (The Basic Law) lafin1sdnst

[

ASFITINYYUNIANITUS (The Federal Constitutional Court) Wa¥AN1ASTETTUYYNATY

&9 Y 49

Aa3geTTNYwitanius lasun1siansduiieiminundeuasiinesgossuyey way

<9 Y

Y a a a =~ @ a &, s A 1% 3
Q@Jﬂi@ﬂﬁﬂﬁLﬁiﬂ"lWﬂigaﬂq%u Araddn usldusdsy LLagL‘Uuaﬂﬁﬂi‘V]llﬂT‘lllLGUQJLLGZNI‘Uﬂqi
fRITUIATUINITNU UT1FRINNITUNINLBINIINISLTRY UIAMEAAINITARSTETTHYLY

WAIEVTUEIEUIINNTAAEDNVOIANHLNIUTIUYT WAz AN LagiioALATaINITININg

'
wva

YDINAINIT NYMUIBNUFIU 11951 97 Aladyaiineriuanuduasuazanuludaszlunis

e

a a !

nAuARvaINAIN1TIT “(1) nannsiinnuiludaszuazed meliundydfuiangnanewintu

.. (2) fmansBannMsuieR iU URNuAunawasUf URnihnUseanliainslouds

L3 (%

16 151901 NASHY, ‘SessTuuTansa’ (S1enulluausnanusdfmans

<3 v v

URMINYINYTIINAERNT 2563) 46-50.

Ref. code: 25666001032215XKZ



30

Lianagnaennau sengaRneed 1901351 093IAT 17 Yseloudny niegnlvieeaniouasy

AuanaIveIn1saIswvds eniulunsdindudfininwivesmawazeguuiugiu

aa v wal

punng e Utyelaliviniy delAvndAlionarinuanaIdugannsanswuiemainis

(%
1 v

AlASULAIRILAANITIAN LN U ADATIN wazlunsdian1silasunladlulaseasiaveanda

(%
(Y

vseuNNdndma nain1servgnleudreludseadunselveanaindrumisls uddesla

U a A [ o » 17
TFUNUADULRNITUIU

a [

AasgsTTuywisaniusladadIladeifedivansvesunnaniaglasunis
RIITUIMNINIINEANINBNYBUAI8NY 1IN (The right to one’s lawful judge) Fsiie

@ A o o Y v o Ay o aa
LUULi@Qaqﬂmsﬂaﬂwaﬂﬂ'ﬂqlmj@lwnﬂiiﬁiimumeagﬂﬂmﬂiaqwaﬂu@‘lﬁiill (The Rule of Law)

1 v Y

lunszurufiansaunafvesata Tuiseslineiinfusingdeiaasedn g3esinaniflosns

Y

madanutusuvelidinanudaauwienalinud miuineusiinanliuigTes madaay
guamuilamdlviniienudneRunudmiunilineusidnBnliungTes deun Aadinugegn

(The High Social Court) IFfinnnwInauARNINYIAAFIRNTUAULALUEEATBUTIINND

'
o o a [

FIAT1IVBIH T8 J3091ANTININYIAINE1INT0I0AATTTUY Y WYNEanHUSIAe81991

o a

ﬂ’]WW’]ﬂU’]ﬂ’]ﬁﬁQﬂN?ﬂﬂﬁﬂagL

q

aradnsveseatlasunisiansanuagldenagniilisiu

)

NNTLUIUNTAUNVBIEANINBILABYBUAILNY VLY LBINAIMNINYIAINGT NTEIN

InagRnnwiduiiminaue (The Presiding Judge) iiesdiAeendensaiisadiunazlald

raa =]

NssEyvaNaImele §3eedsldidnsvselimngaunaglasunudvsunisiinousudvnan

ANSYINAINNINYIRINENITITARBUINST 101 (1) Uszleaiidas Usenauuins 19 (4) ve9

[

goTTuyguisaniusas suspeesuil ® Jamasgessuyguisaniusiiui n1svii

a

AN lagunAnavzesUsenaulumeginnnyviavtiesdnne (The Presiding Judge)

Y a IS 3 . a a v a =3
wazgfininw1e1¥nluesdnme (Professional Judges) BnaeinuiaIsauIdAdUUITIAY

(%
tY [

JOANINNDUILIAFIFNA LwiﬂiajﬁﬁLﬁUqﬁgﬁwmmé’@uﬁwﬁﬂmﬁﬂmwhuuml,ﬁuﬂﬁ

T Arfininwivesradnugeaadananindunisaslanednstunugiudainainnis

e

3%y A5vllaissu, masyessuyylne - aTigiiuTeuieu laseasi
8719 UaNITUTNININYARAAUAIASToSTUYYaNITaINsnT 8Ingy AiuAd twosuil
uazgjiu (UAsTN 2544) 312-313.

18 &,

FoITUYRLsaniuSas susTwesull 11 19 (4) wndnsuanala

gnavasiiinlaeniigauyessy uaratuausaldaninemageiela.

Ref. code: 25666001032215XKZ



31

nszvvesfimnuiiiduimiiesdaueifisadiier msnseilunszuiufinnsaniadnse
naniasssy ¥

PnAMTadeveIrnasEss U iaiusAanaiulain ssuungrnewesiuln
AmudfyFunsfuasesdnsuesUszuvuiliinannisnsgsidiliveusengnaneves
sAnsnaINslagefendnngmaneiialuinfinnsun uwidomgiinsteduldvdnngvane

[ [

Mlusnanilvesn magjmﬂ%fmL*ﬂumawaﬂssmiﬁﬁﬁﬁgﬁﬁﬂﬁﬁmsﬁ’miﬁawaﬂmm%ﬁmﬁu
nvnulllinamsdunidussdruuaznnsdndugain1seanaInn1siiasanad
3.2.1 wé'ﬂmsﬁ'mmﬁqa'lmsl,%’ﬂmLfluaqﬁﬂmzw’%awé’nmiﬁﬂqmms
U v al v v I~ 3 G o U 20 =
wanmsiuiilinanaduduesdaugysendnnsdanainig 2 nuneds
msﬁQmmﬁﬁﬁé’mwﬁmmﬁﬁaiﬂﬂﬁhimmsaLsi’hmLﬁuaaﬁﬂmsﬁmsmmﬁlé’maLﬁ@lﬁﬁw
wasuinmuatungine Fadunsiudinansdudussdeazrsaidunsdagainis
28NNBULNISIUNINTUAR Lﬂahﬂﬁ@mﬂ1irzgﬂuLﬁuLﬁmfmué’f@mmmsa%’ﬂmmmLﬁuﬂa’lﬂé’f
A& a v N & ' v o a o @ ¥ \ = I3 =
vsoWalanalvignsaliviudl nainisgtuaiunsanazneindunansld narise 1Wunsdl
nfinguanetmuaginudligainisdundussdeuldasluiug laglisessenisssy

mﬂﬂﬂsmmammmmimum LL@"’IW&Jﬂ’]SUﬂJﬁJGﬂM 3 ﬁJﬁj ’J’]ﬂ’lEJﬁ']ﬁ‘i%ﬁiillUﬂJLL‘Mﬂﬁ%W‘Hﬁ

o

(%
a

ﬁ?ﬁ’]iﬂﬁgLS@iﬂJUN’]@i’] 182 sZNEJ'T‘i]LLUQI@L‘UU 3 NS

19 o, asa <

ATladeANasTsTTIYIVaIUSaNs SSTIweTHT AR BVerfGE1510/17
A.A. 2017 91edsly Jyeyn eevvu, wandisssu - A1 Idedemasgossuyey lne-tasui
(Reyeywu 2564) 112-113.

0 951901 ANATAY, ‘iam%’aL%umuémLﬁ'mﬁuma%’gﬁﬁwzmt,az%%
NTNARSFETINYLEETIY (lBNa1sNITUTIENEvangasifmansumUndin w.737 2561)
18-21.

21 Act on the Federal Constitutional Court

(Bundesverfassungsgerichtsgesetz-BVerfGG) § 18

(1) Justices of the Federal Constitutional Court shall be barred from
exercising their judicial duties if they

1. are a party to the case, or are or were married to a party, or are or
were in a civil partnership with a party, are related by blood or marriage in the direct

line up to the third degree or by marriage up to the second degree in the collateral line or
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2. have already been involved in the same case due to their office
or profession.

(2) Justices who have an interest in the outcome of the proceedings
on the grounds of their marital status, profession , descent ,membership of a political

party or because of a similarly general consideration, shall not be regarded as parties

to the case.

(3) Involvement within the meaning of subsection 1 no. 2 shall not
include

1. participating in the legislative process,

2. expressing a scholarly opinion on a point of law which may be relevant
to the case.
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% Act on the Federal Constitutional Court (Bundesverfassungsgerichtsgesetz—
BVerfGG) § 19 (1) If a Justice of the Federal Constitutional Court is challenged on the
grounds of possible bias, the Court shall decide in that Justice’s absence; in the
event of a tied vote, the presiding Justice shall have a casting vote. (2) The reasons
for the challenge shall be stated. The challenged Justice shall comment on the
challenge. The challenge shall not be considered if it is made after the oral hearing
has commenced. (3) If a Justice who has not been challenged recuses himself or
herself, subsection 1 shall apply accordingly. (4) If the Federal Constitutional Court
has declared a challenge or self-recusal to be well-founded, lots shall be drawn to
select a Justice from the other Senate as a substitute. The presiding Justices of the
Senates cannot be designated as substitutes. Further details shall be set out in the
Rules of Procedure.
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* Meissner und Schenk, Verwaltungsgerichtsordnung in Schoch/
Schneider, (Werkstand 40 EL, 2021) § 54 Rn. 30 und 31.

*! Code of Administrative Court Procedure (Verwaltungsgerichtsordnung
(VWWGO)) § 54 (1) Sections 41 to 49 of the Code of Civil Procedure (Zivilprozefordnung)
shall apply mutatis mutandis to the exclusion and rejection of court officials.

%% Code of Civil Procedure (Zivilprozefordnung) § 41 Disqualification
from the exercise of judicial office

A judge is disqualified by law from exercising judicial office :

1. In all matters in which he himself is a party, or in which his relationship
to one of the parties in the proceedings is that of a co-obligee,co-obligor, or a party
liable to recourse ;

2. In all matters concerning his spouse or former spouse ;

2a. In all matters concerning his partner or former partner under a civil
union ;

3. In all matters concerning persons who are or were directly related
to him, either by blood or by marriage, or who are or were related as third-degree
relatives in the collateral line, or who are or were second-degree relatives by marriage
in the collateral line ;

4. In all matters in which he was appointed as attorney of record or as
a person providing assistance to a party, or in which he is or was authorised to make
an appearance as a legal representative of a party ;

5. In all matters in which he is examined as a witness or expert ;
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6. In all matters in which he assisted, at a prior level of jurisdiction or in
arbitration proceedings, in entering the contested decision, unless this concerns activities
of a judge correspondingly delegated or requested.

7. In all matters concerning court procedures of excessive duration, if
he assisted in the impugned proceedings at the level of jurisdiction, the duration of which
is the basis for the claim to compensation.

8. In all matters in which he assisted in mediation proceedings or in any
other alternative conflict resolution procedures.

> Meissner und Schenk (1%49330 30) § 54 Rn. 37.

* dndsmaunesestugnssaiislonuesau (Berlin OVG v. 28. 6. 68 V/ B 1/68).
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8 Meissner und Schenk (1@98558 30) § 54 Rn. 39 und 40.
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110.89).
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% Act on the Federal Constitutional Court

(Bundesverfassungsgerichtsgesetz BVerfGG) §105

(1) The Federal Constitutional Court may authorise the Federal
President to

1. retire a Justice of the Federal Constitutional Court due to permanent
incapacity for office;

2. remove a Justice of the Federal Constitutional Court from office
if the Justice, by final judgment, has been convicted for committing a dishonourable act
or sentenced to more than six months' imprisonment, or if the Justice has committed
such a grave breach of duty that his or her remaining in office is impossible.

(2) The decision to initiate proceedings pursuant to subsection 1
shall be taken by the Plenary of the Federal Constitutional Court.

(3) The general procedural rules, § 54 (1) and § 55 (1), (2), (4) to (6)
shall apply accordinsgly.

(4) An authorisation pursuant to subsection 1 shall require the
consent of two thirds of the members of the Court.

(5) Once proceedings have been initiated pursuant to subsection 2 ,
the Plenary of the Federal Constitutional Court may temporarily suspend the Justice

from office. The same shall apply if main proceedings in a criminal case have been
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opened against the Justice. Temporary removal from office shall require the consent
of two thirds of the members of the Court.

(6 ) Upon removal from office pursuant to subsection 1 no. 2, the
Justice shall lose all rights arising from the office.
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> Act on the Federal Constitutional Court
(Bundesverfassungsgerichtsgesetz—BVerfGG) § 12
The Justices of the Federal Constitutional Court may at any time request
to be discharged from office. The Federal President shall declare the discharge.
> Bundesverfassungsgerichtsgesetz—BVerfGG § 98
(1) Justices of the Federal Constitutional Court shall retire upon expiry
of their term of office (section 4 (1), (3) and (4)).
(2) Justices of the Federal Constitutional Court shall be retired in
the event of permanent incapacity for office.
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" Code of Administrative Justice (Code de justice administrative — CJA)
Article L721-1 A member of the court may be disqualified from sitting, at the request
of a party, if there is a serious reason to suspect that member's impartiality.

8 CJA Article R 721-3 The objection must be made by the party concerned
or by their agent, who must have a special power of attorney.

1 CJA Article R 721-2 Any party that wishes to object to a judge must,
on pain of their objection being held inadmissible, make this objection known as
soon as they are aware of the reason for the objection.

An objection to a judge cannot under any circumstances be made

after the end of the hearing.
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82 CJA Article R 721-4 Objections are filed, in the form of a written
document, with the court registry, or by means of a declaration of which an official
record is made by the court registry. The objection must, on pain of being held
inadmissible, explain exactly why the party objects to the judge and must be
accompanied by exhibits in support. A receipt is issued for the objection.

8 CJA Article R721-6 As soon as the member objected to receives the
objection, he or she must stand down until a ruling has been given on the objection.

If the case is urgent, another member of the court is appointed to
carry out the necessary duties.

8 CJA Article R721-7 Within one week of this notification, the member
who has been objected to must make known in writing whether he or she
acquiesces to the objection, or the reasons why he or she opposes it.

% CJA Article R721-9 If the member of the court against whom the
objection has been lodged acquiesces to the objection, he or she is replaced immediately.

If he or she does not acquiesce to the objection, the court must reach a
decision on the objection, but is not required to produce reasons for that decision. The
parties are only informed of the date of the hearing at which the objection will be
examined if the party that raised the objection asked to be allowed to present their oral

observations, before the list was drawn up.

Ref. code: 25666001032215XKZ



60

3.3.4 nan1sRansaElsUTngWRRAdIUAaINNS
UsganangvungimenseuiugfsssunenaAses 11msi R 721-8 %
I#smunin nszuaunsiasaimanefinanisiuldnssidudeuiiagldsuudsnmsdndu
douilnaltlarely lidelumszmgilagndndu
3.3.5 NM300UA29DNNARLABAINAINITLBN
FAINT5L0401900URIIINNTANTANL LagunsT R 721-1 Useaia
AvneIvhensEUILgRsTIIInaTes SydAlinanisladiuinmudiveiienagndadmls

MNSOLTULEIIIAUILADINDUFT 9719V00BUMIIINNITAINTUITAdrdtule InelresuReia

[y 1 =

Unasestuduiinudainegdslinain1sdud Juaniniunu ¥ uavlunsalinainislieeuneu
M9aNAINNTRATU MaUnATesnnaIN1siuliUAntinegenavelinainsndvning
poumild n1sfesvedewhneunnisiiarsudugaat n15inain1slaneudiaINn1siiansen
A I ! - vl oY Yo i ) ] o
folinsenusienisla q Aganisinasudilaviadlnsundiiu Wy aainisiaeriauly
n3en53 MU nsuleanneu desniinsiesrivelvmaiiinaeumdimisunasesiumiieay
narnisgtuaeyinenu vewmglimumulugeniuly viensdifinainisinnulnddanse
allnauuiugosnddmnsnasestu wieansal nainisnaziiodeuiiduieideasvenou
@ 1 < al Y va o ' Kag YY) & aa & X 5y
meeanty ag1elsha undydAnendnidlyundedu willugaiidavewainis FWuediu

andydinveanainisusiazauisweuanangaeulduietawalu ®

The court rules without the member or members against whom the
objection was lodged. The decision may only be challenged before the court of
appeal or at the cassation stage at the same time as the judgment or decision that is
rendered at a later date.

8 CJA Article R721-8 Acts carried out by the member objected to
before he or she was aware of the objection cannot be challenged.

8 CJA Article R721-1 Any member of the court who is aware of a
reason why he or she should not hear a particular case, or considers in all good
conscience that he or she should stand down, must arrange to be replaced by
another member who is appointed by the president of the court to which he or she
belongs or, at the Council of State, the President of the Litication Section.

% Philippe MARTIN (1548330 72) 56.
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% Art. 47 Ausstandsgriinde
(1) Eine Gerichtsperson tritt in den Ausstand, wenn sie:
a. in der Sache ein personliches Interesse hat;
b. in einer anderen Stellung, insbesondere als Mitglied einer
Behorde, als Rechtsbeistandin oder Rechtsbeistand, als Sachverstandige oder
Sachverstandiger, als Zeugin oder Zeuge, als Mediatorin oder Mediator in der
gleichen Sache tatig war;
c. mit einer Partei, ihrer Vertreterin oder ihrem Vertreter oder einer
Person, die in der gleichen Sache als Mitglied der Vorinstanz tatig war, verheiratet ist
oder war, in eingetragener Partnerschaft lebt oder lebte oder eine faktische

Lebensgemeinschaft fhrt;
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d. mit einer Partei in gerader Linie oder in der Seitenlinie bis und mit
dem dritten Grad verwandt oder verschwdgert ist;
e. mit der Vertreterin oder dem Vertreter einer Partei oder mit einer
Person, die in der gleichen Sache als Mitglied der Vorinstanz tatig war, in gerader Linie
oder im zweiten Grad der Seitenlinie verwandt oder verschwagert ist;
f. aus anderen Grlinden, insbesondere wegen Freundschaft oder Feindschaft
mit einer Partei oder ihrer Vertretung, befangen sein kénnte.
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P A NN wIANagIgALnIaNIiusSgada (BGer 1P.294/2002 vom
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105 (2) Kein Ausstandsgrund fir sich allein ist insbesondere die Mitwirkung:

a. beim Entscheid Uber die unentgeltliche Rechtspflege;
b. beim Schlichtungsverfahren;

C. bei der Rechtséffnung nach den Artikeln 80-84 SchKG;
d. bei der Anordnung vorsorglicher Massnahmen;

e. beim Eheschutzverfahren.
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