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ABSTRACT

Throughout the period from Roman law to the establishment of
national legal systems in European countries, the concept of things and property has
remained a fundamental concept in the civil law system. During that period, the French
Civil Code and the German Civil Code served as the primary templates for codifying
civil codes in numerous countries, including Thailand.

During the codification process of the Thai Civil and Commercial Code
(‘CCC’), the drafters employed a technique of transplanting foreign private law from
various countries such as French, German, and Japanese, along with provisions
pertaining to the concept of things and property. This approach resulted in unforeseen
repercussions and discrepancies within the existing Thai legal framework.

This study examines the problems and controversies surrounding the
legal transplantation of foreign private law into the Thai CCC, specifically focusing on
the concept of things and property. It aims to understand why Thai scholars encounter
difficulties in this process and why it continues to be a contentious matter in the
present day.

The study demonstrates that the inconsistencies in the Thai CCC system
arise from the reception of legal principles from various countries that approach the
same issue from different legal frameworks, as well as the fragmented process of
enacting the code at different times.

Therefore, there is a need for a comprehensive revision of the Thai CCC.
This revision should thoroughly analyse the issues and interdependencies among its

provisions, as well as compare them to their counterparts in foreign private laws. The
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objective is to rectify the unfavourable consequences resulting from the current

provisions.

Keywords: Things and Property, Legal transplant, Thai Civil and Commercial Code
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CHAPTER 1
INTRODUCTION

1.1 Background and Legal Problems

In civil law systems, the concepts of things and property are fundamental
principles. These can be traced to Roman law's Law of the Twelve Tables, which has
been extensively studied in civil law history. During the 19th century, the concepts of
things and property were included in European countries’ modern civil codes.
Subsequently, the concept of things and property in the European Civil Code,
specifically the French Civil Code and German Civil Code, spread to other continents
worldwide and influenced their civil codes until the present day.

In the Thai Civil and Commercial Code (‘CCC’), the definitions of things and
property appear in Book | of General Principles. The definition of “things’ (Sap: N3we)
is provided in Section 137,' while the definition of ‘property’ (Sap-Sin: NSWHaw) is
provided in Section 138.°However, the concepts of things and property not only appear
in Book | of General Principles but also appear in Book IV of Property, where they
specifically relate to property rights, for example, ownership and possessory rights.
Moreover, in Book Il of Specific Contracts, the concept of things and property appears
as the subject-matter of many types of contracts, including the sale-purchase, the hire
of property, and the gift.*

Although the concepts of things and property appear to be solid legal
dogmas in Thai law, their interpretation remains problematic. They are controversial in
many aspects, primarily due to theoretical debates between academics. For instance,

there is an ongoing debate among Thai scholars regarding the concepts of 'Sap' (things)

! Thai Civil and Commercial Code Section 137.

% Thai Civil and Commercial Code Section 138.

3 See, DWW W, NYVIENTNEFY: mmf%j’;%’)munlﬁ@ wanyhly uazuminiase
Walu (Ruviadedt 3, YU 2562) 33-34 [Arnon Mamout, Property Law: Fundamental
Idea, General Principle, and General provision (3rd edn, Winyuchon 2019) 33-34].

" See, miuvinsal lanAwus, Aesurgnguuiganyauensngiy (Jynyu 2566) 20
[Sanunkorn Sotthibandhu, Textbook on Property Law (Winyuchon 2023) 20.
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and 'Sapsin' (property) in the Thai CCC, > for example, whether things must 'be
susceptible of having a value' or 'being appropriated' likewise property, or whether the
Thai CCC considers all types of things as property. .

Moreover, there are further debates regarding concepts of things and
property in other provisions of the Thai CCC relevant to property rights issues. For
example, there are problems with the adverse possession of incorporeal property
under Thai Supreme Court precedents. According to the Decision of the Thai Supreme
Court No. 677/2532 (A.D. 1989), the Thai Supreme Court ruled that [Translated by
Author] “Trademarks are one of the intellectual properties. It is neither movable
property nor immovable property that can be acquired by adverse possession,
according to Section 1382 of the CCC”.® This precedent was confirmed again by Thai
Supreme Court Decision No. 9544/2542 (A.D.1999), which ruled that [Translated by
Author] “The copyright of the music cannot be owned by adverse possession. This is
due to the fact that one cannot possess copyricht in order to acquire rights through
adverse possession”. ° In addition, the Decision of the Thai Supreme Court No.
9544/2542 (A.D.1999) also ruled in the same ways that [Translated by Author]
“Trademarks are a type of intellectual property, which is neither movable nor
immovable property, has no physical form [incorporeal], and cannot be held and
possessed like ordinary property as provided in the [Thai] CCC, Book IV *° These three
precedents reflect that according to Thai law, intellectual property cannot be acquired
by adverse possession, according to Thai CCC Section 1382. Intellectual property is
incorporeal property, which has no physical form and cannot be held or possessed.
Moreover, there is no ownership of the intellectual property. Therefore, it will be

impossible to acquire ownership rights from the adverse position, as supported by the

> See, walld Usluy, A1a5urgUsyaiangnangunsuagnialyd nguungdnuaensng (wa
ammw%uué{ﬂ 2551) 9-24 [Seni Pramoj, Explanation of Civil and Commercial Code on
the Law of Thing], (Pholsiam Printing 2008) 9-24].

¢ Arnon Mamout (n 3) 145-146; Seni Pramoj (n 5) 16-18; WNANT, WILEN (1;‘::14%"38
WUNAA), A195 U8 UsEIaN) IIgUN A WIgl e UTTN. 1-2 (lmefinegn 2509) 333
Thepwitoon, Phraya (Bunchuay Vanikkul), Explanation of Civil and Commercial Code
Book I - II, Section 1-240 (Thaipittaya 1966) 333].

’ Sanunkorn Sotthibandhu (n 4) 43-44.

® Decision of the Thai Supreme Court no. 677/2532 (A.D.1989).

? Decision of the Thai Supreme Court no. 9544/2542 (A.D 1999).

¥ Ibid.
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principle of the civil law traditions, in which ownership (dominium) and possession
(possession) are only on corporeal things.

On the other hand, the Thai Supreme Court ruling in the shares case was
contradicted with the logic in Intellectual property case, even though shares are also
incorporeal property. Both the Decision of the Thai Supreme Court, No. 3395/2529
(AD.1986)'" and the Decision of the Thai Supreme Court, No. 2475-2476/2566
(A.D.2023)*? ruled under the same precedent. Namely, the court ruled that shares are
immovable property according to the Thai CCC; when the person openly possesses a
share certificate belonging to another with the intention to be its owner for an
uninterrupted period of more than five years, the possessor shall acquire the
ownership of the share according to Section 1382 of the Thai CCC. *?

From this precedent, it will be questioned why both intellectual property
and shares, which are considered as incorporeal property by law, have different results
from the decision by the Thai Supreme Court. In particular, the issues of incorporeal
property, ownership of property, and possession of property. This raised concern
regarding the issues of incorporeal property, ownership of property, and possession of
property. In addition, problems regarding concepts of things and property were not
only in the case of property rights in Book IV of the Thai CCC but also in the specific
contracts in Book Il as well.

For example, according to Pornperm Srisawat in Problems of Meaning of
Property in Specific Contract,*® The root of various debates and problems of the
specific contract provision in Book Il was that it used the words' property' in several
provisions, which is contrary to the principles of property rights on such subject-matter
of contract. For example, the sale contract was defined in the Thai CCC Section 453
as “a contract whereby a person, called the seller, transfers to another person, called
the buyer, the ownership of property, and the buyer agrees to pay the seller a price
for it.”'> The problem was the interpretation of the phrase ‘ownership of property’. If

" Decision of the Thai Supreme Court no. 3395/2529 (A.D.1986).

'2 Decision of the Thai Supreme Court, No. 2475-2476/2566 (A.D.2023)

' Decision of the Thai Supreme Court no. 2475-2476/2566 (A.D.2023).

19 wsii Aavan, Jomenumunevesmndnsauluenmadya GrendnusUSyandfmans
WnUaudie QuaNIaluINenae 2560) [Pornperm Srisawat, Problems of Meaning of
Property in Specific Contract (Master of Laws Thesis, Chulalongkorn University 2017)].
> Thai Civil and Commercial Code Section 453.
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the ownership covers only the corporeal thing, in theory, the sale-purchase contract
under Thai CCC will also cover only the things that are corporeal objects. '

In contrast, the sale-purchase contracts in Thai law cover both corporeal
and incorporeal. Various Thai Supreme Court recognised sale contracts, even though
the properties that were the objects of sale did not have ownership of them, such as
obligations and rights. For example, according to the Decision of the Thai Supreme
Court, No. 5466/2539 (A.D. 1996), “The right to hire-purchase contract of land and
buildings of the National Housing Authority is a type of property that can be purchased
and sold “!" and the Decision of the Thai Supreme Court, No. 4503/2540 (A.D.1998)
both were ruled under the same precedent. Namely, 'hire-purchase rights are a type
of property that can be bought and sold according to a contract of sale-purchase.' '®

These are only samples of the sales contract issue from the concept of
things and property. In addition, there are still many debates and problems with the
use of the word property in another specific contract, such as the use of the word
property in gift contracts under Section 521 due to the definition of property under
Section 138, which can include property rights as well. This leads to the issue of the
fact that the transfer of property rights as gifts must be enforced in accordance with
the gift contract or must be enforced in accordance with the transfer of claim under
Section 306.

From the aforementioned problems, when considering the concept of
things and property under traditional Thai law, the development of these concepts in
Thai law dates back to the Sukhothai period. ? Later on, they began to appear clearly
in the Law of Three Seals since the Ayutthaya era to the early Rattanakosin era. ** The
concepts subsisted in the Modemisation of Siam (Thailand) in the reign of King
Chulalongkorn, modernized Thai law leading to the first legal code in Thailand, the
Thai Penal Code R.E. 127, and further efforts to draft the Thai CCC. %

' Pornperm Srisawat (n 14) 182.

'" Decision of the Thai Supreme Court, no. 5466/2539 (A.D.1996).

'8 Decision of the Thai Supreme Court no. 4503/2540. (A.D.1997).

' Pornperm Srisawat (n 14) 82-83.

2 See, Arnon Mamout (n 3) 73.

*!ibid 74-78.

2 yfluns WU, sEuungvIedIsaed: 3InngruIeauaedliyguseIan)nagunILas
wielve (Ruminsad 3, YT 2563) 238-239 [Munin Pongsapan, Civil Law System: From
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According to Alan Watson, the definition of ‘Legal Transplant,” as
mentioned in ‘Legal Transplants: An Approach to Comparative Law, 1974, is the
phenomenal process of “moving a rule or a system of law from one country to
another.” % In other words, it is the process of reception of the law from the exported
country to the received country.

The researching of the primary document found that in the codification of
the Thai CCC of 1925, many provisions were transplanted from various foreign laws by
the process of copying provisions from various foreign private laws, such as the French
Civil Code, German Civil Code, Argentine Civil Code, Japanese Civil Code, etc.? Even
though all of the exported laws are the civil law system countries, the legal basis
behind each country's provisions reflects that country's view on certain matters.
Accepting laws from foreign countries by copying may create compatibility problems
among concepts received from different countries. Therefore, the sequence of the
legal transplantation in the Thai CCC may be one of the significant factors that affect
the understanding of Thai law in the current situation. In particular, the understanding

of concepts of things and property is still problematic in use and interpretation today.

1.2 Literature Review

In 2017, Pornperm Srisawat conducted a Master of Laws thesis at
Chulalongkorn University on the subject of ‘Problems of Meaning of Property in
Specific Contracts’. This thesis examined the same subject matter in numerous
aspects, including the concepts of things, property, and contracts in Roman law, French
law, and German law, as well as the concepts of things, property, and specific contracts
in Thai law.

However, this thesis differs significantly from Srisawat's Master of Laws
thesis in four key areas:

Firstly, this thesis delves into the historical concepts of things and property,
tracing their development in Thai law both before and after the codification of the

modern Thai legal code. The study entails codifying the Thai CCC using historical and

Law of the Twelve Tables to Civil and Commercial Code, (3rd edn, Winyuchon, 2020)
238-239].

# Alan Watson, Legal Transplants and Law Reform (University of Georgia Press 1993)
22.

# Munin Pongsapan, (n 22) 259-260.
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comparative approaches, examining the integration of foreign private laws into the Thai
CCC and the resulting issues.

Secondly, this thesis delves into the interpretation of the term’s 'things'
and 'property' in the context of their evolution in Thai and English, as well as the
problems that arise when translating provisions from other foreign languages into
English.

Thirdly, in this thesis, the author has only considered three specific
contracts: sales-purchase, gift contract, and hire of property.

Fourth, this thesis examines four types of foreign private law: French law,
Argentinian law, German law, and Japanese law. The Thai CCC's drafters used these
foreign private laws as a model when drafting provisions related to the definition of
objects and property. The thesis also includes historical studies of the development
of the concept of property in Roman law as well as the concept of property between
the 13th and 18th centuries by various schools of thought before the promulgation of
the French Civil Code.

Therefore, in the literature review of this thesis, the author has primarily
examined the background and concepts of objects and property, focusing on four
major areas:

Firstly, the general concepts of things and property® and their overall
development in three eras: the tribal period, the casuistic period, which focuses on
Roman law, % and the conceptual period *” following to the classification of Boudewijn
Bouckaert.”®

Secondly, the concepts of things and property in foreign civil codes in the
civil law system; this thesis studies concepts thereof in the civil codes of France,

Argentina, Germany, and Japan in the version of the period that Thailand was drafting

% Arnon Mamout, (n 3).

% See, for examples, Paul J. du Plessis, Borkski’s Textbook on Roman Law 6" ed,
Oxford University Press 2020); Peter Stein, Roman Law in European History
(Cambridge University Press, 2004); Barry Nicholas, An Introduction to Roman Law
(Clarendon Press 1962); Munin Pongsapan, (n 22).

21 See, for examples, Jean Domat, Civil Law in Its Natural Order Vol. I, (Translated by
William Strahan, Fred B. Rothman & Co.,1980); Francesco Giglio, ‘Pandectism and the
Gain Classification of Things’ (2012) 62 University of Toronto Law Journal 1; Munin
Pongsapan (n 22).

?% Boudewijn Bouckaert, 'What Is Property' (1990) 13 Harv J L & Pub Pol'y 775, 778.
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the Thai CCC, including an overview of the backeround and methods for drafting the
civil codes thereof. %

Thirdly, the concepts of things and property in Thai law, from the era
before and after the modernisation of Siamese law up to the present Civil Code,
including background methods for drafting through literature and primary documents
regarding the drafting of the CCC from the Thai National Archives. *°

Fourthly, the theoretical and practical problems regarding the concepts of

things and property in current law are examined through the literature of academics

? See, for examples, Konrad Zweigert & Hein Kotz, An Introduction to Comparative
Law Volume | : The Framework, (Translated by Tony Weir, North Holland Publishing,
1977); Marcel Planiol, Treatise on The Civil Law Volume 1, Part 2 Nos.1610 to 3097
(12t ed, Translated by Louisiana State Law Institute, 1959); George L. Gretton,
‘Ownership and its Objects’ (2007) 4 The Rabel Journal of Comparative and
International Private Law 802 ; M.C. Mirow, Latin American Law A History of Private
Law and Institutions in Spanish America (University of Texas Press 2004); Ernest J.
Schuster, The Principle of German Civil Law (Clarendon Press, 1907); Basil S Markesinis,
Hannes Unberath, and Augus Johnston, The German Law of Contract (2™ ed, Hart
Publishing, 2006 ; Hiroshi Oda, Japanese Law (2 ed Oxford University Press, 1999);
Munin Pongsapan (n 22).

% See, for examples, unAng1deivsssumaniuaznisides, Uszuaanguugsaniai 1
98ANTIY 1116 WuvinIuazUunaIs A1 3 A9 1ay 2 [University of Moral and Political
Science, Code of King Rama | Chunlasakkarat 1116 Printed According to the Royal
Tree Seals Version, Vol.2]; $1q)%s uaadna, Snswavesnguuieddaaalunisfsy
ﬂg‘mmal‘m (ﬁuﬁﬂ%ﬂ‘ﬁl 2 3€yfyﬁm 2558) [Chanchai Sawaengsak, Influence of France on
Thai Legal Reformation(2nd edn, Winyuchon, 2015)].; Arnon Mamout (n 3);Sanunkorn
Sotthibandhu (n 4); Munin Pongsapan (n 22); #11N%8IANUNEMA LR, 8 5.6 8./18
BNANSNTUTITAVIZNT S¥N1aT 6 NITNTIYRATITU ‘189U UsEYU 1/161 09 21/189 (24
n.A - 7 W.8. 2468) [National Archive, Mor Ror 6 Yor/18 Meeting Record, 1/161 to 21/181
(24 Jul = 7 Nov 1925)]; §1Un10IANUNEMAWAIYIA, 4. @An 3/4 §119NUANENITUNNT
NO¥AN 'N1SUTBYUNTIUNITINNYNUIE 4 NTUNIYI9T98 Fausduil 19 wguaeu 9 31
NINNHIAU N.A.2468" 388 [National Archive, Mor-Sor Kor Gor 3/4 Office of the Council of
State ‘Legislative Drafting Committee Meeting at Tha Chang Wangna Law Drafting
Department from May19, to July 31, 1925’].
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who have debated and given their opinions,®! including relevant Supreme Court
judgements for discussion.

In terms of studying the foreign private laws and Thai Civil Code, the author
has studied and mainly focused on the concepts of things and property in the Thai
CCC in three parts of the law: (I) the definition of things and property in the code; (I1)
the objects of ownership and possessory rights; and (lll) the objects of specific contracts
in the provisions of sale, hire of property, and gift contracts in comparative study with

the foreign law.*

1.3 Research Question

The main question in this thesis is whether and how the transplantation of
foreign laws affects the understanding and development of the concepts of things and

property in Thai law.

1.4 Hypothesis

The different aspects of the foreign laws that were transplanted in the Thai
CCC resulted in the concept of things and property in the Thai law being inconsistent
and controversial. Therefore, the resolution to this problem involves reviewing and
revising the provisions of the CCC, including relevant law, to create a clarified and

consistent understanding of the concept of property.

*! See, for examples, Arnon Mamout (n 3);Sanunkorn Sotthibandhu (n 4); Seni Pramoj
(n 5).

32 See, for examples, Pornperm Srisawat (n 14).;Sanunkorn Sotthibandhu (n 4); ATUN
nsod Landiiug, A195UIenN)MuIean Y Fovre uaniseu TF (uvindadt 10, YU 2566)
[Sanunkorn Sotthibandhu, Explanation of Sale-Purchas, Exchange and Gift Contract
(10th edn, Winyuchon, 2023)] ; lan3a tenasens, mesule Hove wanwasy 19 [\uvinds
711 31:13613‘014 2564) [Pathaichit Eagjariyakorn, Textbook on Sale-purchase, Exchange,
and Gift (11th edn, Winyuchon 2021).
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1.5 Objectives of the Study

1. To examine the historical backeround and fundamental principles of the
concepts of things and property, both in general terms and specifically in the context
of the civil law system.

2. To investigate the development of the concepts of things and property
in Thai law.

3. To comprehend the problems with the concepts of things and property
in the current Thai legal system.

4. To conduct a comparative analysis to determine similarities and
disparities between Thai and foreign private laws.

5. To examine the problems arising from the legal transplantation of
foreign private law into Thai law.

6. To identify solutions and provide suggestions for Thai law's current

problems.

1.6 Methodology

This research is focused on analysing documents in order to investigate
the reasons for the inconsistencies and controversies regarding the idea of things and
property in Thai law.

Thus, the historical method is applied to examine the development of the
concepts of things and property in Thai law. This includes conducting a comparative
analysis between foreign civil codes, which were referenced by Thai drafters, and the
Thai CCC. The aim is to identify similarities and differences, as well as to uncover the

root causes of problems and propose solutions for current legal problems in Thailand.
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CHAPTER 2
THEORETICAL CONCEPTS OF THINGS AND PROPERTY
IN CIVIL LAW SYSTEM

In the civil law system, concepts of things and property were fundamental
and related to many laws. In order to comprehend the correlation between the
concepts of things and property in the civil law system, it is necessary to understand
the fundamental concept of each topic as a basis for further discussion. In this section,
the author will provide a theoretical and historical background to develop the
understanding in the concepts of things, property, and civil law systems. The aim is to
facilitate the subsequent discussion on the concept of things and property in foreign

civil law in Chapter 3 and the concept of things and property in Thai law in Chapter 4.
2.1 General Concept of Things and Property

The words ‘things’ and ‘property’ may be ordinary words, but they can
have different meanings and background concepts in different contexts, as well as
understandings of people from different places and the laws of each country. In
addition, the translation from the process of reception of law from one country to
another country, or legal transplant, was one of the reasons for the different
understanding and the changing of the meaning from original concepts. Thus, in this
chapter, the author will explain the general concept of things and property, which
consists of the meaning of the words, the historical background, and the significance
of these concepts to the civil law system.

2.1.1 General Concept of Things

In general, 'things' means physical objects. They can either exist in
nature or man-made. When considering what an object is, in fact, it can be said that
an object is a collection of various substances, which are electrons, atoms, and
molecules, by an identifiable boundary through progressively more complex
structures, and when the substances are assembled into objects that have a form that
occupies space in itself, whether it is possible for humans to touch and see with the
naked eye or not,” these may be called 'corporeal objects' or 'physical objects' that

have a shape or 'tangible objects' which may also be called one of the names' things'.

**> Seni Pramoj (n 5) 13.
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This concept has been understood and undertaken by humans for a long time. ** Later
on, when human society developed and the laws emerged, the definition and
classification of things was introduced in law to link them with the legal principles,
attaching various types of things to the status of 'objects of rights' under the law, > for
example, the ownership right on things, the possession right on things, etc.
Notwithstanding, the word things likewise has a concrete meaning; the legal term or
definition in the law may have a different meaning or more elements to be things in

the legal sense, which will be discussed further.

2.1.2 General Concept of Property

On the other hand, 'property’ is a word that can be interpreted in
various meanings depending on context. Namely, the word property can be referred
to not only as an object of rights, likewise things, but also as property rights themselves,
for example, ownership rights, which are one of the property rights and also property
at the same time.

The word property in English was derived from the French language
'properté' (Anglo-Norman) or 'proprieté' (Old French), which has appeared since the
Middle English period (A.D. 1150-1500).° However, according to the understanding in
French, the meaning of the word proprieté in French does not correspond to the word
property in English directly, but it has a meaning that corresponds more to the word
'ownership’ (dominum) in English, and the word that corresponds to the meaning of
property in French is the word 'Biens' *’, which will be discussed further. (Please see
topic 3.1.2 Definition of Things (Chose) and Property (Biens) in French law.)

According to Black's Law Dictionary, property has various meanings.
However, the author selected only two significant meanings relating to this paper, as
follows:

The first meaning is property as ownership or property right, namely:

More specifically, ownership; the unrestricted and exclusive

right to a thing; the right to dispose of a thing in every legal way, to possess it,

** Ibid 1.

> Arnon Mamout, (n 3) 26,33.

%% Oxford English Dictionary, ‘Property’ <https://www.oed.com/dictionary/property
_n?tab=etymology> accessed 2 January 2024 accessed 2 January 2024.

" George L. Gretton, ‘Ownership and its Objects’ (2007) 4 The Rabel Journal of

Comparative and International Private Law 802, 809.
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to use it, and to exclude everyone else from interfering with it... That dominion
or indefinite right of use or disposition which one may lawfully exercise over
particular things or subjects. .*®

On the other hand, the second meaning is property as the object of
rights; namely:

The word is also commonly used to denote everything which
is the subject of ownership, corporeal or incorporeal, tangible or intangible,
visible or invisible, real or personal; everything that has an exchangeable value
or which goes to make up wealth or estate. It extends to every species of
valuable right and interest, and includes real and personal property,
easements, franchises, and incorporeal hereditaments. %

In summary, the word ‘property’ is a word that can be translated
with more than one meaning, namely property rights, ownership, or an object of rights,
same as things. This depends on the context of language, law, and understanding of
the concepts of each country, and this thesis will discuss the concept of property in
various contexts up to the discussed topic further. However, the author will state the
meaning of each topic when it has been discussed and which meaning of property was

mentioned.

2.2 Development of Concept of Property

After discussing the meaning of the word ‘property’, it became clear that
this definition was developed and defined after the emergence of modern law.
However, the concept of property has been developed for a long time and has been
coupled with humankind's history, which has different aspects, interpretations, and
definitions depending on the era. As a result, the concept of property was understood
based on its historical background, which the author will discuss below.

According to Boudewijn Bouckaert in 'What Is Property', property
development can be classified into three main periods: first, the tribal period; second,
the causal period; and third, the conceptual period.*’ The concept of property was
different and developed continuously in each period, which will be explored in the
following discussion.

38 Henry Campbell Black, Black's Law Dictionary (4"ed West Publishing 1968) 1382.
* Ibid.
% Boudewijn Bouckaert (n 28) 778.
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2.2.1 Tribal Phase

The relationship between property and humanity has been enduring
and predates the establishment of legal systems.*! During tribal times, the concept of
property served as a fundamental and customary means of resolving conflicts amongst
tribes, with authority derived from mythical and ancestral roots and closely intertwined
with religious obligations and rituals. ** During that age, there was no overarching or
theoretical concept of property.” However, tribal communities had a clear
understanding of resource ownership and were adept at safeguarding them,
particularly natural resources.*® Thus, in the tribal era, the concept of property
revolved around the management of resources that were vital to their daily lives,
including land, animals, gold, tools, weapons, and slaves.”

Furthermore, tribal societies perceive property as 'property rights'
that pertain to families and kinship groups, rather than the property rights of
independent individuals as understood in the present-day concept.* Subsequently, as
human civilization progresses and society grows, the concept of property becomes
progressively intricate, leading to an urban society with more elaborate restrictions.*’

2.2.2 Casuistic Phase

After the formation of political units and intertribal trade, customary
rule tended to disappear under pressure from the abovementioned factors.*® Humans
knew how to exchange and trade things between groups and tribes,* which resulted

in the emergence of money, particularly coins, which were used as a medium for

W pruush wwdh, ngrIensweaY: aawiitugiumeaudn nanvaly uarumtnaseraly
(ﬁuﬁﬂ%ﬂﬁ' 3, AU 2562) 26 [Arnon Mamout, Property Law: Fundamental Idea,
General Principle, and General Provision’ (3rd edn, Winyuchon 2019) 26].

2 Boudewijn Bouckaert (n 28) 779-780.

“ Ibid 779.

“ Ibid.

* Ibid.

“ Ibid 780.

* Arnon Mamout (n 3) 26.

8 Boudewijn Bouckaert (n 28) 780.

* 13U Aanwnu, More: A@@Ui&iﬁﬁ?ﬁmﬂﬂwgﬁwﬁuf] (walnelay wassuas LNQIR, NA
YU 2565) 63 [Philip Coggan, More: 10,000 Years Rise of World Economy (Thai
translation by Ploysang Akeyat, Matichon 2022) 63].
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exchange and trade on a broader scale and cross border trade.”® Furthermore, the
establishment of a political unit or state also triggers the initiation of a legislative
process by priests, kings, or state assemblies.”® The emergence of the ancient state
paved the way for the rise of great civilizations such as the Hellenistic empires, Pax
Romana, the Islamic Empire, and the High Middle Ages in Europe.”® However, Roman
law, which incorporates the concept of property, significantly influenced the civil law
system. This thesis will examine Roman law for further discussion. (See Topic 2.3.2

Things and property in Roman law.)

2.2.3 Conceptual Phase

The conceptual phase started with the era of the Commentator. The
meaning of property was defined by Bartolus (A.D. 1313-1357), >*> one of the famous
commentators on Roman law,* who defined property as the “an absolute right to
dispose of things which is not prohibited by law > During the thirteenth century, the
concept of property was elevated to the realm of theology through the development
of Canon Law, which was influenced by Christianity.”® This development persisted until
the Natural Law School emerged. Hugo Grotius (A.D. 1583-1645), the first jurist to
compose the textbook of Hollandic Jurisprudence,’” defined the definition of property,
which includes various types of real rights such as ownership and servitude

The concept of property was extensively discussed in the sixteenth
century by the French jurists Hugues Doneau (A.D. 1527-1591) and Francois Hotman
(AD. 1524-1590), as well as the Spanish Jesuit Gabriel Vdsquez (A.D. 549-1604).” They
defined property as a private right and a liberal and individualistic property system that
viewed property as "the right to keep a good, to use it, to benefit from its yields, to

% Ibid 67.

>! Boudewijn Bouckaert (n 28) 780.

> lbid 781.

> Ibid.

>* Munin Pongsapan (n 22) 168.

>> Boudewijn Bouckaert (n 28) 785-786.
> Ibid 786.

>" Munin Pongsapan (n 22) 190.

>% Boudewijn Bouckaert (n 28) 787-788.
*? Ibid 788.
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exclude anybody else from its use, to alienate it, and even to destroy it."
Subsequently, these liberal and individual property system concepts were
perpetuated and expanded to encompass the concept of private property system
organization, resulting in the systematic subdivision of rights and things, such as
personal rights or real rights, by modern rationalist jurisprudence. .®* This
systematisation was further elaborated by French jurists, such as Jean Domat (A.D.
1625-1696) and Robert Joseph Pothier (A.D. 1699-1772), and German jurists, for
example, Samuel Pufendof (A.D. 1632-1694), Christian Thomasius (A.D. 1622-1684),
and Christian Wolff (A.D. 1679-1744), for whom the concept of property became the
direct source of the French Civil Code ® and could be regarded as the official beginning
and starting point of the definition of property in the modern civil code ® which this
thesis will focus on the concept of things and property. (See Topic 3.1 of the French
Civil Code.)

2.3 Things and Property in the Civil Law System

After the concept of property developed into a legal concept, the
concepts of things and property became fundamental to private law in most countries,
each with its own unique legal system. According to the civil law system, the concepts
of things and property have shaped various aspects of the law, including its principles
and structure. These two aspects have significantly influenced the understanding of
the concepts of things and property in each country's civil law system.

2.3.1 Nature of Civil Law System

In general, the civil law system, or Romano-Germanic legal family
system, relies on written laws as its primary source of jurisdiction and typically
incorporates private law into the civil code. The legal principle in the civil code was
either developed from the Roman law principle or can be traced back to the Roman
law principle.®

The term ‘civil law’ originates in Roman law as ‘ius civile’. At first,

the term jus civile was intended to denote the law that was exclusively applicable to

% Ibid (emphasis added).

°! bid.

* Ibid.

* Ibid.

% Munin Pongsapan (n 22) 40-41.
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Roman citizens. ® This law encompassed the private law of Roman law, which included
the law of persons (Persones), property (Res), obligation (Obligato), succession
(Hereditas), and the law of procedure (Actiones).®® In the Middle Ages, the term civil
law was employed to differentiate Roman law from canon law and to refer to Roman
law. In the present context, the term civil law is primarily used to refer to private law;
however, it is also employed in comparative law to refer to the civil law system.®’
Since the rediscovery of the Digest of Justinian in Italy in the eleventh century, this
principle of Roman law has been influenced and developed by European continental
law.®

This had an impact on the Glossator's study of Roman law and the
development of canon law, which included the emergence of the lus commune. *
Subsequently, the Commentators have also been studying Roman law continuously
since the fourteenth century, and it has become one of the foundations of European
continental law.”” The legal humanism school emerged in the fifteenth and sixteenth
centuries following the study of Roman law by the Glossator and the Commentator.
This development had a substantial influence on the study of Roman law, as the legal
humanism school employed humanistic concepts to analyse Roman law, attempting
to comprehend its logic and reasoning. Consequently, the study of Roman law was
systematised.” In the seventeenth and eighteenth centuries, the Natural Law School
continued and expanded the study of Roman law through legal humanisms. The
concept of the natural law school was widely embraced and influenced in numerous
European countries. The French Civil Code of 1809, , which was the most advanced
legal code of its era and had a substantial impact on the development of modern
legal codes in the nineteenth and twentieth centuries, was a significant framework in

the emergence of the modern civil code.”

% Alan Watson, Making of the Civil law (Harvard University Press 1981) 2.

% Alan Watson, (n 65) 1.

" bid 2.

% Peter Stein, Roman Law in European History (Cambridge University Press 2004) 43
% Munin Pongsapan (n 22) 166-167.

" lbid 171.

™ Ibid 291.

" Ibid.

" Ibid 291-293.
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2.3.2 Things and Property in Roman law

Roman law relied on the concepts of things and property,
particularly in structuring and categorising its principles. According to the Institute of
Roman Law, there were three subjects, namely: the law of persons (Persones), the law
of things (Res), and the law of actions or procedures (Actiones).”

2.3.2.1 Meaning of res in Roman law.

The term ‘Res’ in Roman law could refer to both the words ‘things’
and ‘property’. Nevertheless, the meaning of the word res seems controversial when
having to classify it with the current property system. According to Roman law, the
term ‘res’ was initially intended to be used with corporeal things (res corporales).
However, after the principle of res had been developed by the Roman jurists, the word
res was developed and interpreted to include not only corporeal things but also
property rights (ius in re) and obligations (obligato), which are incorporeal things (res
incoporales) later.” Such circumstances influenced the classification of things in the
Roman classic period and subsequently in the Code of Justinian. Consequently, the
interpretation of the term res in Roman law can vary depending on the context of law

and its era.

2.3.2.2 Classification of Things in Roman law

Roman law divided the concept of res into various
classifications. However, this thesis will focus on only three classifications, as outlined
by Barry Nicholas in An Introduction to Roman Law:

The first classification was the classification of res into res
corporales (corporeal things), such as organs, human beings, gold, and silver,’® and res
incorporales (incorporeal ‘things),77 for example, inheritance, usufruct rights, utility
rights, and obligations.”® This classification continues to influence the classification and

definition of things in the modern civil code”, for example, article 2345 [2311] and

" Ibid 113.

"> Barry Nicholas (n 26) 98.

’® George L. Gretton (n 37) 805
" Barry Nicholas (n 26) 106.

'8 George L. Gretton (n 37) 805.
" Ibid 807.

Ref. code: 25666501040049BSD



18

article 2346 [2312] of the Argentine Civil Code 1871% or section 137 and 138 of the
Thai CCC.*!

The second classification involved dividing res res mobiles
(movable things), and res immobiles (movable. Things)® for example, land and house.
This classification still appears in modern civil code classifications, for example, French
Civil Code article 516,% or Thai CCC section and section 139 and 140.3*

The third classification involved dividing res mancipi and res
nec manicipi. ® Res mancipi refers to the things that were considered important and
required transferring formally by law (mancipatio, or inure cession), which may only
be transferred formally, for example, slaves, beasts of draft and burden, and Italian
land,® which still appear in the modern civil code regarding the things that need to
be registered to the official to transfer, namely immovable property and beasts and
burden, for example, sections 1299 paragraph one®’ and section 1302% of the Thai
CCC.

2.3.2.3 Real Rights in Roman law

In Roman law, the concept of real rights, or rights in rem, is

usually related to the acquisition of things. Examples include the concepts of

).89

ownership (Dominium), possession (Possessio), and servitude (Servitus).” However, this

8 Argentine Civil Code of 1871 Article 2345 and Section 2346.

®1 Thai Civil and Commercial Code Section 137 and Section 138.

82 Barry Nicholas (n 26) 105.

® French Civil Code Section 516

# Thai Civil and Commercial Code Section 139 and Section 140.

8 Barry Nicholas (n 26) 105-106.

% Ibid.

¥ Thai Civil and Commercial Code Section 1299 paragraph one “Subject to a
provision of this Code or other laws, no acquisition by juristic act of immovable or of
real right appertaining thereto is complete unless the juristic act is made in writing
the acquisition is registered by the competent official”.

% Thai Civil and Commercial Code Section 1302 “The provisions of the three
foregoing sections shall apply mutatis mutandis to ships or vessels of six tons and
over, to steam-launches or motorboats of five tons and over, to floating houses and
to beasts of burden”.

% Munin Pongsapan (n 22) 118.
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thesis will focus on only ownership and possession rights to compare with the modern
civil code.

(1) Ownership (Dominium)

Ownership rights, or 'dominium’, had not been mentioned in
Roman law since the beginning. On the other hand, the concept of ownership rights
originated from the procedure law known as 'action in rem," which granted the owner
of property the right to file a case with the court to recover their possessions from
those who had taken them illegally. Then, the concept of action in rem was developed
into the concept of ‘Dominium’, which is the absolute rights of the owner over the
corporeal things in Roman law.

(2) Possession (Possessio)

According to Roman law, the concept of possession
(possessio) developed from a land dispute to distinguish the person who has
ownership (dominium) from the person who actually possesses the land. The elements
of possession consist of two things, namely: corpus, which means the physical relation
of the possessor to the object, and animus, which means the intention of the
possessor to exercise dominion over it.”* Therefore, as stated in things, possession over
res corporales (corporeal things) is essentially possible due to the possessor's

possession of physical or corporeal objects.”

2.4 Things and Property in the Modern Civil Code

According to Konrad Zweigert and Hein Koétz, in An Introduction to
Comparative Law, there were various legal families, e.g., Romanistic family, Germanic
family, Nordic family, Common Law family, Socialist family, Far Eastern family, Islamic
system, and Hindu law *°. However, when focusing solely on the legal families in the
civil law system, the Romanistic legal family and the Germanic legal family emerged

as the most significant.”®, These families have distinct histories, concepts, and

®“Sanunkorn Sotthibandhu, (n 4) 162.

I Arnon Momout (n 3) 32.

??Sanunkorn Sotthibandhu (n 4) 441.

?? Konrad Zweigert & Hein Kotz, An Introduction to Comparative Law Volume | : The
Framework, (Translated by Tony Weir, North Holland Publishing, 1977) 67.

 Munin Pongsapan (n 22) 41.

Ref. code: 25666501040049BSD



20

perspectives, and their civil codes reflect these differences in terms of things and
property.

Moreover, the French civil code, which served as the primary model in the
Romanistic family, and the German BGB, which served as the primary model in the
Germanic family, were the two most influential civil codes in the civil law system.”
Not only in European countries but also in Latin American civil codes, such as the
Brazilian Civil Code and the Argentinian Civil Code (see topic 3.2 Concept of Things and
Property in Argentine Law), these models influenced a variety of codifications
worldwide. Other Asian countries have their own civil codes, including the Japanese
Civil Code (see topic 3.4 Concept of Things and Property in Japanese law) and the
Thai CCC (see topic 4.2 Concept of Things and Property in the Thai Civil and
Commercial Code).

2.4.1 Romanistic Legal Family

The Romanist Legal Family was employed by Zweigert and Kotz to
classify the group of civil codes that comply with the structure and were influenced
by the French Civil Code as the model *°, which included the French Civil Code itself.
As a result of their codification, the French civil codes were organized according to the
Institutes of Justinian, which were further divided into three primary categories.

2.4.1.1 Structure of Romanistic Civil Code

In general, the Romanistic family's civil codes are codified into
three books, following the French civil code. According to the French Civil Code model,
the structure was divided into three books: (1) the Book of Persons, which pertains to
the status of persons and family law; (2) the Book Il of Property, which pertains to the
kinds of property, ownership, and other real rights; and (3) the Book IIl of Acquisition
of Property, which pertains to succession, gifts, wills, contracts, obligations, and
limitations of time.”’

2.4.1.2 Things and Property in Romanistic Civil Code

According to the structure of Romanistic family codes,
property was the first criteria to be codified and separated from the law regarding
personal rights and property rights. The property law provisions were compiled and

codified into Property Book Il. Both provisions on the general concept of things and

” Ibid.

% Konrad Zweigert & Hein Kotz (n 68) 68.

" O F Robinson, T D Fergus, and W M Gordon, European Legal History (Butterworths
2000) 265.
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property, such as the kinds of property, the classification of movable and immovable
property, the definition of things outside commerce, and the provisions on property
rights such as ownership, possession, servitudes or usufruct, or the right of user and
occupation, are codified in the same book.”®

2.4.2 Germanic Legal Family

Zweigert and Kotz posit that the Germanic Legal Family was
employed to classify the group of civil codes, which utilised the German civil code, or
German BGB, as a model for codification. In contrast to the French Civil Code, the
German BGB does not adhere to the directives of the Institutes of Justinian.”” The
structure of the German BGB was based on the idea of the Pandectists, which involved
the division of the civil code into five books: the general parts, obligations, property,
family, and succession.*®

The civil code's 'General Part' or 'General Principle' is the most
significant signature of the Germanic family and is largely traceable to them.'! This
general part was influenced by the Christian geometric systems and the ideas of
Pufendorf and Domat. ' The General Part establishes the common rules for a variety
of general concepts in the civil code, including definitions, civil rights, the juristic
method, and time and limitation restrictions. When the specific or special law (ius
specialale) provisions do not explicitly state the case, all provisions in the civil code,
as well as the general law (ius generale), apply to these general parts.

2.4.2.1 Structure of Germanic Legal Family

According to the German BGB, the model is made up of five
books of code. The general part of the civil code commences with Book I, which is
typically followed by Book Il of Obligation, Book Il of Property (or Real Rights), Book IV
of Family, and Book V of Succession (or Inheritance).!®> However, the order or number
of books may not necessarily follow the German civil code or be limited to five books.
For instance, the Japanese Civil Code established the Book of Real Rights before the
Book of Obligations. Although this order is distinct from the German BGB's, it is still

% Ibid.

% Peter Stein (n 68) 123.

%90 F Robinson, T D Fergus, and W M Gordon (n 97) 277.
191 Konrad Zweigert & Hein Kotz (n 6829) 107.

192 Peter Stein (n 68) 123.

%0 F Robinson, T D Fergus, and W M Gordon (n 97) 227.
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recarded as a member of the Germanic famity.104 Furthermore, the Thai CCC created
Book Il of Specific Contracts, a commercial code classified as a Germanic family and
situated between Book Il of Obligations and Book IV of Property.'%®
2.4.2.2 Things and Property in Germanic Civil Code

Things and property play a significant role in codifying
Germanic family codes. In particular, the Book of General Principles typically defines
the definition and classification of things. This book pertains to the general concepts
and principles that apply to all provisions in the civil code, such as the definition of
things.’® Meanwhile, the Book of Property or Real Rights complies with and codifies

the provisions on property rights, for example, the concepts of ownership rights,'%’

possession,’® and servitude.'®”

Moreover, further observations of the Germanic family's
influence on property law reveal that the civil code in the Germanic legal family code
typically clearly distinguishes between the Book of Obligation and the Book of
Property, in line with the Pandectists idea.''? Even obligations are regarded as
incorporeal properties. This classification in the Germanic Family Civil Code was similar
to that of res in the Institutes of Justinian, which also separated property law from
obligation law.'!

However, for the German legal family, the separation of the

Book of Property and the Book of Obligation in the civil code cannot be considered an

1% Munin Pongsapan (n 22) 9.

1% Munin Pongsapan (n 22) 58.

1% German Civil Code Section 90; Japanese Civil Code Article 85; Thai Civil and
Commercial Code Section 137.

%7 German Civil Code Section 903; Japanese Civil Code Article 206; Thai Civil and
Commercial Code Section 1336.

1% German Civil Code Section 854; Japanese Civil Code Article 180; Thai Civil and
Commercial Code Section 1367.

19 German Civil Code Section 1018; Japanese Civil Code Article 280; Thai Civil and
Commercial Code Section 1387.

10 aifuninsal Tandwus, Aesurenaniluguvesngnuigionsy (ajyu 2562) 325
[Sanunkorn Sotthibandhu, Explanation on Introduction to Private law (Winyuchon,
2019) 325].

"L paul J. du Plessis, Borkski’s Textbook on Roman Law (6" ed, Oxford University
Press 2020) 254.
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absolute criterion. For example, the Argentine Civil Code of 1871 received this
separation concept from German Pandectists but lacked the Book of a General
Principle, which is the German legal family's signature. Other books in the Argentine
Civil Code of 1871, such as the Book of Person, followed the French Civil Code,
combining the law of person and the law of family without the presence of the Book
of General Principles. Therefore, the Argentine Civil Code of 1871 was considered the

Romantic legal family, not the Germanic legal family.!!?

2.5 Thai Civil and Commercial Code as the Civil Law System

The Thai CCC is composed of six books, including Book | of General
Principles, Book Il of Obligation, Book IIl of Specific Contracts, Book IV of Property, Book
V of Family, and Book VI of Succession.!!® As a result, the Thai CCC is unquestionably
a member of the Germanic family and adheres to the German BGB model. Additionally,
the Thai CCC shares definitions with the German BGB in Book | of General Principles
(General Part) and mirrors the structure and order of the German BGB.'"

However, just because the structure of the civil code appears similar to
that of the German BGB and is part of the same legal family, it does not necessarily
mean that the content or concept of the law within will be similar. For instance, while
the structure and definition of things in the Thai CCC Section 137 are similar to those
in the German BGB Section 90, the Thai CCC provides a definition of property in its
general principal Section 138.* which the German BGB does not have. In contrast,
the Argentine Civil Code of 1871, which is considered the Romanistic family, also
included a definition of property, as does the Thai CCC, despite having a different legal

family structure.

2.6 Conclusion

In summary, since Roman law, the concepts of things and property have

been important to the civil law system.

12 Konrad Zweigert & Hein Kotz (n 6829) 107.

'3 Munin Pongsapan (n 22) 58

1% German Civil Code Section 90; Thai Civil and Commercial Code Section 137.
> German Civil Code Section 90.

18 Thai Civil and Commercial Code Section 138.

Ref. code: 25666501040049BSD



24

The concept of things is closely related to and focuses on corporeal
objects. It is evident that the concept of things tends to be objective, stemming from
a shared understanding of the corporeal objects that humans encounter in their daily
lives. However, when the concept of things became a legal concept, it was interpreted
to encompass the value of the objects and the ability to appropriate them. This
concept may be interpreted more broadly; at times, the concept of things is defined
to cover only physical things. However, the concept of things can be interpreted more
broadly to encompass incorporeal objects or property rights with economic value,
such as obligation rights, property rights, or inheritance rights, which was previously the
case with the interpretation of res in Roman law. However, the idea that things must
only be associated with corporeal objects in order to be subject to property rights
persisted throughout the evolution of Roman legal thought.

The concept of property is more subjective and abstract than the concept
of things. It can be concluded that the concept of property has undergone a
transformation in conjunction with the advancement of human society. Nevertheless,
they share a common property, which includes possession, ownership, and property
rights. This applies to both the linguistic definition and the interpretation of the term.
At this theoretical level, it is possible to tentatively conclude that property can have
two main meanings: either it refers to an object of rights over both corporeal and
incorporeal objects, or it can also refer to ownership and possessory rights over the
property itself.

In the civil law system, the concepts of things and property have a
significant role in the structure and organisation of civil law codes. Historical studies
dating back to Roman law have found that property (res) was one of Roman law's
classifications. Property is still one of the important matters affecting the structure of
the civil code, whether it be Romanistic family law or Germanic family law.
Nevertheless, a number of significant observations lead to several critical assumptions.
Differences in legal families impact the structure of the property system, potentially
influencing attitudes and understandings of property within each system. Second, even
though it's a family civil code, there may be property or specific differences. If the
process of codifying and transplanting laws is derived from a variety of family sources,

to clarify the differences between the various concepts.
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CHAPTER 2
CONCEPT OF THINGS AND PROPERTY
IN FOREIGN LAW

The concept of things and property are appeared in every private law in
the civil law system country. The concept of things and property can appear in more
than in the book of General principle, or the Book of Property or Real Rights. In fact,
the concept of things and property also appeared in the contract law of the civil code
as the subject matter of the contract and how the understanding of each country has
their perspective on the concept of things and property to their contract law provision.
The phenomenon of the legal transplant or reception of the foreign law are occurred
with the codification of the civil code. In comparative law area, the comparative on
the provision of the civil code is one of the methodologies to find the similarity and
dissimilarity between two laws or more than that to find the original provisions with
the process of historical research.

According to the Phraya Manavaratchasevi’s Index of the Civil Code in the
book ‘A Recording of an Interview with Phraya Manavaratchasevi’ by the Department
of Social Legal Studies, Philosophy, and History, Faculty of Law Thammasat University,
the provisions of the Thai CCC have been identified with the provisions of foreign civil
codes which the drafting commission was used as references in the drafting of the Thai
CCC. In this research, seven topics have been quoted, including provisions regarding
the definition of property, the definition of property, contents of ownership, acquisition
of possession rights, the definition of sales law, the definition of hiring of property, and

the definition of gift, which appear as follows.

Ref. code: 25666501040049BSD



26

Table 1 Phraya Manavaratchasevi’s Index of Civil Code '’

Topic Thai CCC Frech CC Arg. CC German Japanese
1871 BGB CcC

Things 98 [137] - - 90 85
Property 99 [138] - 2349 - -
Ownership 1336 544, 546 - 903 206
Possession 1367 - - - 180
Sale-Purchase 453 1582 - 433 555
Gift/Donation 521 711, 894 - 516 549

Hiring of 537 1709 - 535 601
Property/Lease

Therefore, in this chapter, the author will explain the concept of thigns
and property in the civil law codes of all four countries, namely France, Argentina,
Germany, and Japan, in order to study the overview of the background and essential
characteristics of the legal codes and the concept of things and property which appear
in provisions of the civil codes regarding definitions, possession, ownership, and

contracts namely sale, lease, and gifts.

3.1 Concept of Things and Property in French Law

In this part will discusses on the concept of things and property in French
law according to the French Civil Code (Code Civil) in four topics which are the
backeround of the French Civil Code, the definition of things and property in French

law, relation of things and property to property rights in French law, and relation of

1T prpAnfdffinennediny Ut wavUseiRenans, Tuinaaun wainssenuasIvead
(’3@1%% 2557) 147,165, 170, 171,228, 230 [Department of Social Legal Studies,
Philosophy, and History, Faculty of Law Thammasat University, Recording of an
Interview with Phraya Manavaratchasevi (Winyuchon 2014) 147,165, 170, 171,228,
230].
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thing and property to contracts in French law. For the provisions in French law, the
author will use the French Civil Code in English, translated by £. Blackwood Wright.''®

3.1.1 Background of the French Civil Code

French Civil Code or Code Civil was promulgated in 1804, and also
knows as the name ‘Napolean Code.” Due to when Napoleon Bonaparte became to
power. Napoleon was instrumental in pushing for the codification of the French Civil
Code by appointed the new civil code drafting committee to draft a French civil code,
and he also closely participated the codification of the civil code.’® At the time of
promulgated French Civil Code was consisting of four books namely, Persons
(Personne), Property (Biens), Acquisition of Property (Acquiert la propriété), and
Procedure (Procédur). After that in 1807 the book of civil procedure was moved to
separate code. Then French Civil Code remained three books following the structure
of Institute of Corpus luris Civilis,**® and became the model of the Romanistic or
Romanist Legal family which the author already discussed in the Chapter 2.'%!

The French Civil Code was highly influenced by the idea of Natural
Law School and was one of the fruits from the French Revolution in 1789, in particular
the work of Robert Joseph Pothier namely ‘The Treaty of Civil Law’ (Traités de Droit
Civil), and some provision of the civil code also was influenced from the work of Jean
Domat. The French civil code has been one of the most significant models for the
modemn civil code since 19" century, and also influenced to European countries which
was conquered by France e.g., Italy and influenced to other civil code of European
countries e.g, Spain or some states in Germany. 22Not only influenced to European
countries, but at the 19™ century the French Civil Code also influenced to Latin
Americas e.g., Argentina which was the oversee colonies of Spain at that time, which
the author will disused further in this chapter topic 3.2.1 Background of the Argentine
Civil Code'®. Moreover, the French Civil Code also influenced to some Asian Countries

which wanted to revolution the legal system e.g., Japan and Thailand which the author

18 £ Blackwood Wright (trs), The French Civil Code Translated into English with
Notes Expandatory and Historical, and Comparative References to English Law
(Stevens and Sons 1908).

1% Konrad Zweigert & Hein Kotz (n 68) 76-77.

20 Munin Pongsapan (n 22) 200.

12! See, Topic 2.4.1 Romanistic Legal Family.

%2 Munin Pongsapan (n 22) 200-201.

123 See, Topic 3.2.1 Background of the Argentine Civil Code.
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will disused further in this chapter topic 3.4.1 Background of Japanese Civil Code and
in the chapter 4 Topic 4.2 Concept of things and property in the Thai CCC. Now, the
Frech Civil Code was amendment in 2006 and changed the structure of the code from
three Book Civil code into five books, by adding the Book IV of Securities and Book V
Provisions applicable to Mayotte. '#*

3.1.2 Definition of Things (Chose) and Property (Biens) in French

Law

According to the French Civil Code Structure, property is one of the
concepts which is the significance criteria for categorized the provision in the code.
Concept of property was appeared clearly in Book Il of Property, for example the
classification of property, possession, or ownership. Moreover, it also was appeared in
the Book Il of Acquisition of property, which the subject matter of the contract was
the things or property for example, Sale contract, Hiring of things Contract, and
Donation contract.

There was not the definition of things (chose) in the French Civil
Code. According to the French legal textbooks thing in general was defined as a
corporeal object following the concept of res corporales in Roman law and the
classification of things by Gaius.'* However, the concept of things in French Civil Code
is not the exactly the same with the res corporales in Roman law. The concept of
things in French law had developed to related to the concept property by the
classification between ‘Thing by Nature’ for example the sun, moon, sea or river, and
‘Things in Civil law’ which limited things into as things that human able to belong or
appropriated them or called things which became property.'?® Thus, the term things
in French civil code were refer to things that become property.'?” On the other hand,

things in French Civil Code referred to corporeal property or Biens corporels.

2% Ordinance No. 2006-346 of March 23, 2006, art. 1 JORF March 24, 2006.

12 George L. Gretton (n 37) 809.

126 Jean Domat, Civil Law in Its Natural Order Vol. |, (Translated by William Strahan,
Fred B. Rothman & Co. 1980) 148-156.

127 Marcel Planiol, Treatise on The Civil Law Volume 1, Part 2 Nos.1610 to 3097 (12
ed, Translated by Louisiana State Law Institute, 1959) 280.
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Biens

| ) I
Biens Biens
corporels incorporels

Figure 1 Classification of Property (Biens) in the French Civil Code'?®

According to French law, property In French law, there is no property
(Biens) in the French Civil Code (FCC). However, the concepts of things and property
are mentioned in French legal textbooks and appear in various provisions of the civil
code.'” For example, the classification of property in article 516 of the FCC which
states that ‘All property is movable or immovable.”’*® However, in French legal
textbook the definition of things was explained to be objects which are corporeal
object which able to be appropriated by human which also called ‘Things in Civil

LaW;131

or things as property’,'** Likewise things, there was not the provision for the
definition of property in the Frech law. The definition of property was explained by
the following quote: “The word ‘Property,” therefore, includes, besides material things,
a certain number of kinds of incorporeal property which are rights, such as credits,
income from investment, office and trade mark, etc.”'*> On the other words, the
concept of property in French law was both object of right which are things as
corporeal object and incorporeal property which able commerce by law. Therefore, if
considering to the term things in French law it had to considered that whether such
things are corporeal property according to the French concept or not. On the contrary,
if considering to the term property in French law, it able to refer to both corporeal

and incorporeal property which included things, rights, or other property rights by law.

128 George L. Gretton (n 37) 809.

2 Henry Dyson, French Property and Inheritance Law Principle and Practice (Oxford
University Press 2003) 13.

0 Article 516, French Civil Code. Translated by E. Blackwood Wright, The French Civil
Code Translated into English with Notes Expandatory and Historical, and
Comparative References to English Law (Stevens and Sons 1908) 89.

P! Jean Domate (n 126) 148-156.

132 Marcel Planiol (n 127) 280.

2 Ibid.
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3.1.3 Relation of Things and Property to Property Rights in
French Law
3.1.3.1 Ownership (Propriété)

According to French law, the concept of ownership (propriété)
was defined in the article 544 of the French Civil Code.'** In general, ownership is an
absolute right of the owner to use or to abuse to the thing!** or the right of enjoyment
and disposing of an owned thing under forbidden by law or regulation. The owner of
the thing also has an accession right from what the thing produces both nature of
artificial according to the article 546."*°According to Planiol, Ownership is the real rights
and the right of ownership assurers ‘exclusive enjoyment of given piece of property’.
7 Thus, the object of rights for ownership in French law are things (Choses) which are
able to be appropriated by human under the concept of property (Bines). On the
contrary, not all property is able to be an object of ownership, only corporeal property
for example lands, cars, goods are able to have ownership on them, while no
ownership which is real rights on incorporeal property for example rights or claims.

3.1.3.1 Possession

The definition of possession in French Civil Code had been
defined in article 2228 since 1804 until 2008, '*® After the promulgated of LOI n°2008-
561 du 17 juin 2008 art. 2, the article of definition possession was moved from article
2228 to article 2225 until present.'” The definition of referred to the detention or the

enjoyment of a thing or a right. In the eighteenth century, Pothier as the one of the

3% French Civil Code Article 544 “Ownership is the right of enjoyment and disposing
of a thing in the most unlimited manner, provided the thing is not made use of in a
manner forbidden by law or regulation”.

> Marcel Planiol (n 127) 380-381.

3¢ French Civil Code Article 546. “The ownership of thing whether it is movable or
immovable, gives the owner right to all that it produces, and to that which unites to
it as an accession, whether it has become united to it by nature causes or artificial
cause. This right is caked the right of accession”.

BT Marcel Planiol (n 127) 378-379.

%8 French Civil Code Article 2255 [2228] “Possession means either the detention or
the enjoyment of a thing or of a right by a person who actually has or enjoyment the
same personality or else through another who acts on his behalf”.

139 1 01 n°2008-561 du 17 juin 2008 art. 2.
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most influenced to the drafting of French Civil Code cited the works of Medieval jurists
to compare the customary law in the middle age with the Roman law. However, the
after the promulgation of the French Civil Code in 1804. The concept of possession in
French law was influenced by the Savigny's theory of possession or ‘Subjective
Theory’, which separated between possession and detention.'* According to Savigny,
possession can be both rights and state of fact in the same time, however, in general
possession is the state of fact and it can be rights in exceptional case.'! This idea was
also appeared in the Treaties on Civil Law by Marcel Planiol which stated that
possession in French law is a state of fact.'”” Regarding the objects which may be
possessed, according to Domat, the objects which can be possesses are things (choses)

3

which are corporeal objects whether they are movable or Immovable,'* while

according to Planiol, beside corporeal object whether movable or immovable, things

194 and not

which are able to possessed must ‘susceptible of private ownership
included the public domain or the things which are common. However, in French law,
the concept of quasi- possession was accepted in the French law as well Therefore,
the concept possession in French law was include the incorporeal things for example
rights (droit), claim, or even the status by law. Therefore, according to Planiol, the
concept of possession in French law ‘was removed from the domain of the real rights
and has extended to other rights.’145 On the other hands, possession in French law
concept was also considered as one of the property rights, and not the real rights for
the reasons that incorporeal object also can be the object of possession in French law.

3.1.4 Relation of Things and Property to Contracts in French Law

The provision on contracts and donation was stated in the Book lll
of acquisition of the property in the French Civil Code. In this topic will be discussed
on the definition, general concept, and the object subject matter and other

observation of the sale, hiring of things and donation in French law.

0 agAesh 25lyetud, ‘UaAuAnIINIENIIATOUATEINIUNY MU NYUENSNEFY’

(2564) 1 15a1509RAENT UMINYINUSTTUAIERS 1, 21 [Somkiat Worapunyaanun, ‘The
Idea of Possession According to The Property law’ (2021) 1 Thammasat Law Journal
1, 21].

141 Somkiat Worapunyaanun (n 140) 28.

142 Marcel Planiol (n 127) 340.

3 Jean Domate (n 27) 846.

14 Marcel Planiol (n 127) 342.

' Ibid.
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3.1.4.1 Sales (Vente)

The definition of sale contract (Vente) in French law was
defined in the article 1582 in the French Civil Code.' Sale in French law is an
agreement between the seller which has a duty to deliver a things or registration
transfer of the document depends on type of a thing to the buyer and the seller has
to pay a price for it. Even the article stated that in sale contract the buyer has to
deliver a thing, however, the objects which are the subject matter of sale contract in

French law was specially stated in the article 1598,

which stated that ‘Everything
which may be the subject-matter of commerce.”'*® It can be seen that in Frenc law
whether it corporeal or in corporeal objects, movable or immovable, if such object is
the subject-matter of commerce it is able to be sold in French law, and the concept
of sale in French law did not mention to ownership of the thing or property which the
parties agreed to sale. Thus, in case of rights which has no ownership on them are able
to be sold. Therefore, sale in French law is focusing on deliver the sold object with
the intention to transfer the belonging on it, and the objects which is the subject-
matter of sale in French law is property or ‘Biens’ in the French concept, which are
things and incorporeal object which able to be appropriated or in commerce in the
French law for example, claim, property rights, office (business). They are able to be
an object of subject-matter of sale.

3.1.4.2 Hiring of Things (Louage des choses)

In the French law, lease was appeared as one of the
hiring contracts which separated to hiring labour and hiring of things according to article
1708.The concept of hiring of things (Louage des choses) contract was defined in article
1709 of the French Civil Code.'® The essential of the contract is the agreement

whereby one party binds himself to let other party to enjoy the use of property for a

1 French Civil Code Article 1582 “A sale is an agreement by which the one person
binds himself to deliver a thing, and the other party agrees to pay for it. A Sale may
be carried out by a document drawn up by a notary or by one merely signed by the
parties.”

" French Civil Code Article 1598 “Everything which may be the subject-matter of
commerce may be sold, unless special laws have prevented its sale.”

'8 |bid.

' French Civil Code Article 1709 “The hiring of thing is a contract whereby one of the
parties binds himself to let the other party enjoy the use of a thing for a certain period

in exchange for certain price which the other party bind himself to pay him.”
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certain period, and another party binds himself to pay a certain price in exchange on
the other hand the rent. The objects which are subject matter of hiring of things in
French law was stated in the article 1713 which are ‘every kind of property (Biens)’**°
Thus, according to the definition of Biens in French law both corporeal and incorporeal
property are able to be hired or leased in the hiring of things contract. However, in
case of things they are also under the definition of property (Biens) not all things that
can be hired, in case of incorporeal property, it depends on the nature of each property
that whether it possible transfer for another party to enjoy such property and able to
transfer by law or not. If it was not prohibited by law or limited by their nature,
incorporeal objects also be hired in French law.

3.1.4.3 Donation inter vivos (Donation entre vifs)

According to French law article 711, the transferring and
acquiring of ownership of property can be occurred in three ways namely, donation
inter vivos (among living), will (testamentary donation), and contract.’** Focusing on
donation inter vivos (donation entre vivos) according to article 894 , the essential of
the donation inter vivos is the irrevocable transfer of a thing (chose) by divest the thing
in fact (jpso facto) to the donee.’ However, not only things that able to the subject
matter of the Donation inter vivos, Moreover, in French law, the donation in French
law is not only the donation inter vivos according to article 894. They are others type
of acts which are considered as donation in French law namely, manual gift which is
the French customary of gift ,donation by transfers, indirect donation, accessory
donation or disguised donation, which real rights or claim able to be the subject matter
of donation ** Thus, for the objects which able to be the subject matter of the
donation in French law is property (Biens) which both of things and rights, including

others incorporeal property.

0 French Civil Code, Article 1713 “Every kind of property may be let, whether
movable or immovable.”

! French Civil Code Article 711 “Ownership of property is acquired and transferred
by succession, by donation inter vivos, by will, and by a contract.”

2 French Civil Code Article “894 A donation inter vivos is an irrevocable act of transfer
whereby the donor ipso facto divest himself, in favour of the donee, of the subject-
matter of the things.”

3 Pornperm Srisawat (n 14) 154 -159.
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3.2 Concept of Things and Property in Argentine Law

In this part will discusses on the concept of things and property in
Argentine law according to the Argentine Civil Code in four topics which are the
background of the Argentine Civil Code, the definition of things and property in
Argentine law, relation of things and property to property rights in Argentine law, and
relation of thing and property to contracts in Argentine law. However, in this thesis will
focusing and discussing on the Argentine Civil code of 1871 which was the vision that
be used to one of the models for drafting the Thai CCC of 1925 for comparative in the
Chapter 5. Moreover, the number of articles which mentioned in this topic will be the
new provision number of the Argentine Civil Code and the old provision number will
be bracketed. For the provisions in Argentine Civil Code, the author will use the
ArgentineCivil Code in English, translated by Frank L. Joannini.***

3.2.1 Background of the Argentine Civil Code

Argentina was a colony of the Spanish Empire in the 16th century
after Critofer Columbus discovered the Americas. Then, Argentina declared its
independence from Spain in 1861 and became a federation until the present day. The
most important contributor to the Argentine Civil Code was Dalmacio Vélez Sarsfield
(1800-1875), the famous Argentinian jurist who drafted and promoted the 1871
Argentine Civil Code. This jurist led to the Argentinean Civil Code, also known as the
Vélez Code (Codigo de Vélez). Vélez was born in Cordoba, a province in Argentina. He
graduated from law school and became a Buenos Aires barrister in 1823.">> Vélez was
proficient in both mathematics and languages, for example, English, Spanish, Italian,
and Latin. After that Vélez entered the political path. as a member of the lower house
of the Argentine National Congress; moreover, In academia, Vélez was appointed
professor of economics at the University of Buenos Aires and became the governor of
Buenos Aires. Vélez later drafted the Buenos Aires Commercial Code, which was passed
through the Argentine National Congress in 1864. The Buenos Aires Commercial Code
was an important milestone in the codification of the Argentine Civil Code. Later, while
Veélez served as Minister of Internal Affairs, Velez drafted the Argentinian Civil Code by

modifying his idea in the Buenos Aires Commercial Code and brew on principles from

% Frank L. Joannini (trs), The Argentine Civil Code Together with Constitution and
Law of Civil Registry (Boston Book Company 1917).
19> M.C Mirow, Latin America Law: A History of Private Law and Institution in Spanish

America 138.
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Roman law, Canon law, the French Civil Code, and important writings such as
"Consolidation of the Civil Laws" (Consolidacdo das Leis Civis) by Augusto Teixeira de
Freitas, a famous Brazilian jurist who wrote about Brazilian private law. Freitas's work
was influenced by Pandectist ideas, which made the civil law code Veélez's Argentinian
was influenced by combining both the French civil code and German jurisprudence.
One evidence that Pandectist influence indirectly influenced the Argentine Civil Code
is that the 1871 Argentine Civil Code was not divided into three sections like the French
Civil Code (at that time). But the topic of the legal code has been divided into four
chapters, namely Book | of Persons (Libro Primero, De Las Personas), Book Il of Personal
Rights in Civil Action (Libro Segundo, De Los Derechos Personales en Las Relaciones
Civiles Seccion Primera), Book Ill of Real Rights (Libro Tercero, De Los Derechos Reales),
and Book IV of Real and Personal Rights (Libro Cuarto, De Los Derechos Reales y
Personales - Disposiciones Comunes) In 1869, the Argentine National Congress
approved the draft of the Argentine Civil Code (Codigo Civil de la Republica Argentina),
which went into effected in 1871.1°° One of the signatures of the Argentine Civil Code
(official version in Spanish) has the official annotation by Vélez, which was one of the

essential explanations for interpreting and understanding the Argentine Civil Code.

Azt 2311. - Se lianman "cosas" e esie Codigo, los objetos corpozales suscephibles de tener un valos.

Ast. 2311. - Freitas pone al art. 317 de su proyecte de cédigo, una larga nota demostzando que séle deben
entenderse por "cosas” los obyetos mateniales, v que la divisidn en cosas corporales e incorperales, atnbuyendo a
la palabra “cosas” cuanto puede ser obyjete de derechos, aceptada peneralmente, ha confundido todas las ideas,
produciendo una pertrbarion constante en la intehgencea y aplicacion de las leyes civiles.

La palabra "cosas”, en 2 flexibilidad indefimda de sus acepciones, comprende en verdad todo lo que existe; no
sdlo los objetos que pueden ser la propiedad del hombre, sino todo lo que en 1a naturaleza escapa 2 esta
apropiacion exclusiva: ef mar. el aire, el sol, etc. Mas como objeto de los derechos privados, debemos limitar la
extensién de esta palabra a lo que pusde tener un valor entre los bienes de los particulares. Asi, todos [os bienes
s0n cosas, pero 0o todas las cosas son bienes. La "cosa™ es el género, el "hien” es una especie.

Figure 2 Annotated of Argentine Civil Code 1871 Article 2311 **'

After had been enforced for 144 years, the Argentine Civil Code 1871
was repealed by the new Argentine Civil and Commercial Code (Codigo Civil y
Comercial de la Nacién) on 1st August 2015 by Law No. 26.994 of October 1, 2014.'*

% |bid 139.

7 Annotated of Article 2311, Argentine Civil Code 1871 (Official version).

8 Argentina AR149 Law 27.077 of December 18, 2014 on the entry into force of the
Civil and Commercial Code of the Argentine Republic (approved by Law No. 26.994 of
October 1, 2014).
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3.2.2 Definition of Things and Property in the Argentine Civil Code

According to Argentine Civil Code, the definition of things (cosa) was
defined in article 2345 [2311]"° as the corporeal objects (objetos corporales) which
susceptible of having a value. While the definition of property (bienes) was defined in
the next provision in article 2346 [2312]'%° as Immaterial objects (objetos inmateriales)
susceptible of having a value, likewise things. The concept of things was aslo
understanded as everything that can be the object of rights and was explained further
in the official annotated of the provision that only corporeal objects that have a value

among the goods of individuals’'®!

are considered as things in the Argentine Civil Code.
In the event of property, in Argentine law, property is Intangible object which can be
goods in Argentine law for example claim or personal rights, and the sum of property
of person called ‘patrimonial’ (patrimono). However, there is the explanation that

property also include things as well.*?

Bienes
I
| |
Objectos .
materiales ) Obectgs
inmatereiales
(Cosas)

Figure 3 Classification of Things and Property in Argentine Civil Code '

It can be seen that, the relation between things and property in
Argentine civil code was in line with the concept of things and property in French law.
Thus, from the objects which was considered as things in Argentine law excluded the

corporeal objects by nature that cannot be the property of a human, e.g., the sea, the

% Argentine Civil Code Article 2345 [2311] “Corporeal objects susceptible of having a
value are called things in this Code.”

10 Article 2346 [2312] “Immaterial objects susceptible of having a value, and
likewise things, are called property. The aggregate of the property of the person
constitutes his patrimony.”

1! Article 2311, Argentine Civil Code 1871.

192 George L. Gretton (n 37) (Footnote 79), 817.

1% |bid 817.
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air, the sun,'®* and similar to the concept of ‘things in civil law’ (Chose) French law
which referred to only things which become property.

3.2.3 Relation of Things and Property to Property Rights in the
Argentine Civil Code

The provision on property rights in Argentine law was stated in the
Argentine Civil Code Book Il of Real Rights (Libro Tercero, De Los Derechos Reales). In
this research will be focused on only two of property rights namely, ownership
(domino) and possession (Posesion) and will be discussed on the definition of the
rights, eeneral concept of the rights, and the object of the rights.
3.2.3.1 Ownership (Domino)

The concept of ownership (domino) in the Argentine was
defined in article 2540 [2506] as the ‘real right by virtue of which thing is subject to
the will and action of a person’*® According to the content note of the article 2540
[2506] mentioned to concept of ownership (la propiedad) in the article 544 of French
Civil Code and the concept of ‘jus utendi et abutendi’ in Roman law. Focusing to
object which are the subject matter of the ownership in Argentine law, the article used
to word ‘things’ (cosa) and state clearly that ownership is the ‘real right’ (derecho
real) in Argentine law.'®® The concept of ownership in Argentine law also appeared in
the article 2547 [2513] which also stated that “The right to possess the thing, to dispose
of or benefit there from, to use and enjoy it according to the will of the owner, is

inherent in ownership. The owner may change its nature, degrade it or destroy it...”,**’

4’168

which similar to the concept of enjoyment in French Civil Code article 54 and also

1% Annotated of article 2311, Argentine Civil Code 1871 (offficial version).

1% Argentine Civil Code Article 2540 [2506] “Ownership is the real right by virtue of
which thing is subject to the will and action of a person.”

1% CODIGO CIVIL - SU APROBACION Ley N° 340. Sancién: 25/9/1869. Promulgacion:
29/9/1869. B.O.: Publicado en Registro Nacional 1863/69, pag. 513. Codigo Civil. Su
aprobacion art. 2506.

17 Argentine Civil Code Article 2547 [2513]. “The right to possess the thing, to dispose
of or benefit there from, to use and enjoy it, according to the will of the owner, is
inherent in ownership. The owner may change its nature, degrade it or destroy it; he
has the right of accession, of revendication, of constituting real rights therein, of
collecting all its fruits, of prohibiting another person from making use thereof, or
collecting its fruits; and to dispose thereof by acts inter vivos.”

1% French Civil Code Article 544.
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stated that the owner “has the right of accession, of revendication, of constituting real
richts therein, of collecting all its fruits” which similar to the French Civil Code article
546'%. Thus, if considering to these factors it can be seen that Argentine Civil Code
received the idea of ownership in line with French civil code and Roman law which
ownership only existed over a corporeal thing. Therefore, the objects which are subject
matter of ownership in Argentine are limited on only things according to the principle
of real right.

3.2.3.1 Possession (Posesién)

The concept possession (posesion) was stated in Argentine
Civil Code article 2385 [2351] namely possession is acquired by the apprehension
(aprehension) of the thing (cosa) with the intention of having it as one's own, except
for the provisions on the acquisition of things by succession. ' From the study found
that the concept of possession in Argentine law was heavily influenced from the
concept of possession in French Civil Code, according to the official annotated of such
article was mentioned to the article 2228 of the French Civil Code and stated that
[Translated by Author] “..French is not contrary to ours, since he defines what is
commonly called natural possession, and we define what is commonly called civil
possession (posesion civil)..” Moreover, the official annotated also state that.
[Translated and emphasized by Author] From this

practical point of view, the idea has seemed susceptible to being extended to

other real rights, especially rights of servitude, which are dismemberments of

property rights; and the person who exercises the powers contained in the right
of easement has been considered the holder of an easement. This is the "juris
possessio" or the "quasi possessio." "

Therefore, even the provisions of article 2385[2351] used the
term thing (cosa) which was limited only corporeal object according to the definition
of things in article 2345 [2311], the interpretation of such article was interpreted boardy

to included property right likewise possession in French law as well.

' French Civil Code Article 546.

"% Argentine Civil Code Article 2385 [2351] “There is possession of things when a
person has a thing in his power, for himself or for another, with the intention of
subjecting it to the exercise of a right of property.”

! Annotated of Article 2351, Argentine Civil Code 1871 (Spanish version)
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3.2.4 Relation of Things and Property to Contracts in the Argentine
Civil Code (1871)

The provision on contracts and obligation in Argentine law was stated
in the Argentine Civil Code, Book II of Personal Right in Civil Action (Libro Segundo, De
Los Derechos Personales en Las Relaciones Civiles Seccion Primera). In this research
will disused on three contracts which are Purchase and Sale (Compraventa), Lease
and Hire (Locacion), and Donation (Donaciones), which things and property are the
subject matter of the contract.

3.2.4.1 Purchase and Sale (Compraventa)

The definition of purchase and sale was defined in article 1357
[1323]. Of the Argentine Civil Code, the essentials of the purchase and sale in the
Argentine are the paying the money as a price and the transfer to another the

ownership of things'

One of the important signatures of purchase and sale in the
Argentine law was the definition which states that the term ‘transfers of ownership of
thing” which is dissimilar to the concept of sale in French law which focused on deliver
of things or transfer property rights which is not specific to ownership of thing. On the
contrary, the concept of purchase and sale in Argentine Civil Code quite similar to the
concept of Sale in German BGB which the seller has to specific transfer the ownership
of the things to the buyer.!” For, the subject matter of purchase and sale, according
to article 1361 [1327] stated that ‘all thing which can be the object of the contract
may be sold...”'™ When considering to the article 1361 [1327] in the original version
used the word ‘cosa’ which mean things which was defined as the corporeal object
according to Argentine civil code article 2345 [2311]. However, the official explained
note stated that to explained that [Translated and added original term by the Author]
The word "thing" [cosa] is taken in the broadest sense,

encompassing everything that may be part of a patrimonial [patrimonio],
corporeal things [cosas corporals] or rights [de rechos], as long as they are

susceptible to alienation and transfer.!”

172 Argentine Civil Code Article 1357 [1323]. “There is a purchase and sale when one
of the parties engages to transfer to another the ownership of a thing, and the latter
engages to receive it and pay therefor a certain price in money.”

'3 German BGB Section 433

" Argentine Civil Code Article 1361 [1327].

'™ Annotated of article 2327, Argentine Civil Code 1871 (Spanish version).
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Therefore, the meaning of things in article of 1361 [1327] as
the subject matter of sale in Argentine law was boarder than the term of thing
according to the article 2345 [2311] of the Argentine Civil Code and included to rights
and incorporeal property for example, mortgage right or usufructuary right.'’® However,
the object which able to be and subject matter still under the limited by the definition
of property in the Argentine civil code.

3.2.4.2 Lease and Hire (Locacion)

Likewise French Civil Code, the, concept of lease and hiring
was defined together in Argentine law, according to Argentine Civil Code the article
1527 [1493] 77 Focusing on lease, in Argentine Civil Code lease was the contract
whereby the party called lessor by himself to let other party called lessee to
enjoyment of a thing and the lessee has to pay the price called lease or rental. This
concept of lease was similar to the concept of hiring of things in French Civil Code

according to article 1709'"®

The essential of Lease in Argentine law was the ‘use or
enjoyment of a thing’ (el uso o goce de una cosa) in line with the concept of lease in
French law. When considering to the subject’s matter of lease in Argentine law
according to article 1533 [1499] state that ‘Non-fungible movable things and real
property without exception can be the subject of the lease.” In other words, the
subject matter of lease in Argentine law are movable things according to article 2352

[2318]'"° which exclude fungible things according to article 2358 [2324] of the Argentine

6 |bid.

Y7 Argentine Civil Code Article 1527 [1493]. “There is a lease or hire when two parties
mutually bind themselves, one to grant the use or enjoyment of a thing, or to do a
piece of work, or to render a service; and the other to pay a stated price in money
for such use, enjoyment, work or service.The person who pays the price, is called in
this Code the lessee, tenant, or hirer, and the person who receives it, the lessor or
owner. The price is also called lease or rental.”

"8 French Civil Code Article 1709 “The hiring of thing is a contract whereby one of
the parties binds himself to let the other party enjoy the use of a thing for a certain
period in exchange for certain price which the other party bind himself to pay him.”
' Argentine Civil Code Article.2352 [2318] “Movable things are those that can be
transported from one place to another, either moving by themselves or only moving

by an external force, with the exception of those that are accessory to real estate.”
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Civil Code ' and the real property which referred to land and house. Considering to
definition of movable thing in Argentine law,

3.2.4.3 Donation (Donaciones)

The concept of donation inter vivios in Argentine law was
defined in the Argerntin Civil Code in article 1823 [1789],"®" as the act of transfer the
ownerhip of thing from one party to another party. If considering to the subjetcs matter
of the donation inter vivios, according to article 1833 [1799] stated that ‘[t]hing which
can be sold can be donate’*®? Thus, back to the sale contract, even the provision in
sale contract used the term ‘things’ (cosa) as the subject matter of the sale, but
accoring to official annotated, the term things in sale contract refered to things in the
boarder sense which include to rights as well. On the other words, the subject matter
of donations in Argentine civil code was both of things and rights. Moreover, according
to the aricle 1834 [1800] stated that the subject matter of donation must be the
‘present property’ (bienes presentes) of the donor.'® Therefore, the subject matter of
donation in Argentine law was refered to property (Bienes) according to the artice 2325
[2312].

3.3 Concept of Things and Property in German Law

In this part will dicusses on the concept of things and property in German
law according to the German Civil Code (Burgerliches Gesetzbuch; BGB) in four topics
which are the background of the German Civil Code, the definition of things and
property in German law, relation of things and property to property rights in German
law, and relation of thing and property to contracts in German law. For the provisions
in German law, the author used the German BGB in English, translated by Christian

Tomuschat, David P. Currie, Professor Donald P. Kommers, and Raymond Kerr in

18 Argentine Civil Code Article 2358 [2324].

181 Argentine Civil Code Article 1823 [1789]. “There is a donation when a person by
an act inter vivos, transfers the ownership of a thing to another gratuitously of his
own free will.”

182 Argentine Civil Code Article 1833 [1799].

183 Argentine Civil Code Article 1834 [1800].
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cooperation with the Language Service of the German Bundestag and published by the

German Federal Ministry of Justice.'®*

3.3.1 Background of the German Civil Code

After French Civil Code became famous instead the Corpus luris Civil,
the idea of modern stated and nationalism spreader among European country.
Resulting the German reunification and the attempt to codification the national civil
code of Germany. In nineteenth century, the idea of ‘Volksgeist’ from the work of
Savigny and the studies of Roman law from the Pandectists in the German historical
school was the important factor for codification of German Civil Code. In the process
of codefined the German Civil Code began in 1874, the legal principles that the
Pandectists extracted from Roman law were inserted into the Code and drafting
committee followed the idea of classification of the code to five topics from the idea
of the Pandectists as well. The structure of the German Civil Code was divined into
Book | of General Part (Alleemeiner Teil), Book Il of Law of obligation (Recht der
Schuldverhdltnisse), Book Il Law of property (Sachenrecht), Book IV Family law
(Familienrecht) and Book V Law of succession (Erbrecht) and this structure which also
knew as the ‘Germanic Style’ and become the model of the Germanic legal family
code in the comparative law. The drafting of German Civil Code was finished in 1895
and approved by the German lower house parliament (Deutscher Reichstag) in 1896
and then became effected on 1 January 1900. The promulgation of the German Civil
Code made it one of the most influential civil codes in other countries along with the
French Civil Code. It also influenced to the codification of private law codes in other
countries for example Greece, Poland, Yugoslavia, countries in South America such as
Brazil and Peru or in Asian countries '# for example Japan and Thailand, which some
countries have been influenced by the German Civil Code since before the German
Civil Code was promulgated or came into effected. This was due to the study of the
drafting of the German Civil Code that took many years. This makes draft of the German
codes widely studied in other countries private code drafting committee, with

examples such as the drafter of Argentine Civil Code 1871 which promulgated before

18% Christian Tomuschat, David P. Currie, Donald P. Kommers and Raymond Kerr, in
cooperation with the Language Service of the German Bundestag (trs), German
Federal Ministry of Justice, ‘German Civil Code’ <https://www.gesetze-im-
internet.de/englisch_gg/englisch_gg.html&gt>; accessed 24 June 2024).

1% Munin Pongsapan (n 22) 215.
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the draft of the German Civil Code was finished or the Japanese Civil Code in 1898
which became in to effected before the German Civil Code in 1900.

3.3.2 Concept of Things and Property in the German Law

The definition of things (Sache) was defined in BGB section 90 as
corporeal object (kérperliche Gegenstéinde) ' In German law the definition of
corporeal objects by German jurists referred to the ‘the tangible and occupy space ™’
while there are others opinion seen that things included energy of all sort for example
electricity, water power, or heat.'®®

Dissimilar to things, there is no definition of property in the German
BGB, the word property is one of word which is abstract and more difficult to define
clearly or has the solid definition in the German law. There are many words in German
BGB which can translated to property in English. For example, Eigentum, Besitsz, or
Eigenschaft '® However, if focusing on the legal term of property in English as an object
of rights likewise things including property rights similar to the concept of property in
or Thai law, French law, and Argentine law, it has to analyse the words in the German
law which has related meaning. According to the German law, they are many words
that can be translated to the term ‘property’ in legal English for example, ‘Sache’,
‘Eigentum’, or ‘Vermdégen’ as follow.

3.3.2.1 Sache

‘Sache’ in the singular from of ‘sachen’ in German, as
mentioned above, in general provision of BGB, sachen was defined as things according
to BGB section 90. However, if considering to the meaning of the term ‘Sache’ itself
is not only able to be translated to the term thing but also translated in the sense of
‘object’ or ‘matter’ in English. Moreover, consideration to Section 356 b paragraph
2,'%% Section 491 paragraph. 1! and several other provisions in BGB the words of Sache

was translated into the word property in English as well.

18 Ernest J. Schuster, The Principle of German Civil Law (Clarendon Press, 1907) 58-
60.

87 Emest J. Schuster (n 186) 58.

%8 Ibid.

%9 Cambridge Dictionary, ‘Property’ (Translated from English to German)
<https://dictionary. cambridge.org/dictionary/english-german/property?q=Property>
accessed. 2 May 2024.

1% German Civil Code Section 356 paragraph 2.

L German Civil Code Section 491 paragraph. 1.
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3.3.2.2 Eigentum

The word Eigentum in German was translated as property

according to German Basic Law Article 142

3 193

and also was translates as ownership
according to BGB section 90 according to the translation by the Ministry of Justice
of Germany. Sometime the German scholars also define the meaning of property in
German law by using the definition of Eigentum (ownership) in Section 903. (Please see
topic 3.3.3.1 Ownership (Eigentum). Moreover, according to BGB Section 491 paragraph
3 sentence 1 No. 2'** the word ‘Eigentumsrechte’ was translated to ‘property right” in
English. On the other hand, Eigentumsrecht can also translate to ‘property law’ as
well. But for, if considering to the meaning of the word in German, Eigentum is word is
used to refer as the absolute right of owner, which is more directed transfer to
ownership in English. But it cannot deny that Eigentum is one of the words which can
translated to property.
3.3.2.3 Vermdgen

According to the German BGB, ‘Vermdgen’ was translated to
‘asset’ in English and appeared in various provisions in German BGB. For example,
according to section 45 of German BGB ‘Anfall des Vereinsverm&gens’ was translated
as Devolution of the assets of the association, or according to section 1085 of German
BGB ‘Bestellung des NiefSbrauchs an einem Verm&dgen’ was translated to Creation of
usufruct in assets However, according to BGB section 343 paragraph 1,
‘Vermd&gensinteresse’ was translated to ‘Property interests’, while. ‘interesse’ is mean
interests in English. Thus, in some circumstance the word ‘Vermd&gen’ also able to be
translated to property according to the translation of German Federal Ministry of
Justice.

Inconclusion, when discussing to the definition of property in German
law, it can be seen that the meaning or the concept of the word property in German
law has the board meaning in German, due to the concept and the dissimilar of the
language and the inconsistencies from in the translation of legal term. It may be seen
that, in German law the concept of property as the objects of rights, which combining
the things as corporeal objects and other incorporeal objects which have value and
can be appropriated by humans, is not attended or defined clearly similar to the

concept of Biens in the French law. In contrast, German law clearly distinguishes

%2 German Basic Law Article 14.
193 German Civil Code Section 903.

%% German Civil Code Section 491 paragraph 3.
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between 'things' as objects and 'rights', including the concept of real rights that can
only be exist over things, which German law was heavily influenced by Roman law.
According to the definition of things (Sache) in Article 90 of the BGB, this section also
affected to the principle of classification of things and property. When only corporeal
objects are things in German BGG, on the other hand, incorporeal objects for example
real rights, claims, or others incorporeal property also be classified as property
implicationally. However, sometimes Sache be interpreted by some jurists to include
incorporeal objects. This is a phenomenon that rarely occur in countries that have a
clear definition of property and define that both corporeal and incorporeal things.
Therefore, it does not have to interpret the term things to cover incorporeal objects.
3.3.3 Things and Property to Property Rights in the German law

According to the German BGB, the provision on property rights was
codified in the Book IV of Property rights (Sachenrecht) for example of possession
(Besitz) ownership (Eigentum), servitudes (Grunddienstbarkeiten), usufruct (Nie3brauch
an Sachen), Mortgage (Hypothek). However, in this research will be focused on only
two property rights namely ownership and possession on the topic of definition or
general concept of the rights and the object of these property rights.

3.3.3.1 Ownership (Eigentum)

According to German law the concept of ownership (Eigentum)
was defined in the section 903 of the German BGB as the ‘Powers of the owner’.'®
The owner of a thing has the absolute right to exclude others from his owned things
and deal with his owned things if it is not conflict to third party rights and the law. The
object of rights or the subject matter of ownership is only things according to the
German BGB section 90 which limited only on the corporeal objects (Kérperliche
Gegenstdnde), whether movable and immovable things, however ownership in
German law not included to property rights for example right of pledge, right of

usufruct, or other incorporeal property for example intellectual property. Therefore,

1% German Civil Code Section 903 “The owner of a thing may, to the extent that a
statute or third-party rights does not conflict with this, deal with the thing at their
discretion and exclude others from exercising any influence whatsoever. In exercising
their powers, the owner of an animal is to take into account the special provisions

for the protection of animals”.
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ownership in German law considered as one of the real rights**® and was the right that
has the complete dominion on the things™’

3.3.3.1 Possession (Besitz)

The concept on acquisition of possession (Erwerb des
Besitzes) in German law was stated in section 854 of the German BGG.**® Which refered
to the ‘action control over the thing’ (tatsdchlichen Gewalt tiber die Sache). A person
which acquired the possession on things by the thing that delivered or abandoned or
lost by a former possessor, or acquired the possession of such thing by has the new
action control on the thing and become a new possessor.'”” However, dissimilar to the
concept of possession in French or Argentine law, the possession in German law does
not required the intention of the person who holding the things for possession. The
concept of possession in German law following to the concept of posseesio in Roman
law, the objects of possession in German law are limited on things (scahen) not
covered to the real rights or property rights. Thus, possession in German law are
considered as the real rights.

3.3.4 Relation of Things and Property to Contracts in the German
Civil Code

One of the signatures of German law of contracts (vertrag) is the
principle of abstraction (Abstraktionsprinzip) and the principle of separation
(Trennungsprinzip). According to the principle of separation, the contract in German
law is separated the legal transaction or juristic act into the obligation contract
(Verpflichtungsgeschdfte) and the disposition contract (Verfligungsgeschcift). Thus, the
obligation contract does not transfer the possession of things in German law, but only
create the legal ground or claim for the possession from the disposition contract
between two parties. While the principle of abstraction is used to explained that the
obligation contract and obligation contract in separated. Even the obligation contract
was void, it does not affect to the validity of the disposition contract. However, when

the claim or of disposition contact was no longer from the void of the obligation

%6 Emest J. Schuster (n 186) 367.
T Ibid. 384.
'8 German Civil Code Section 854 “Acquisition of possession
(1) Possession of a thing is acquired by obtaining actual control of the thing.
(2) Agreement between the previous possessor and the acquirer is sufficient
for acquisition if the acquirer is in a position to exercise control over the thing”
"% Emest J. Schuster (n 186) 371-372.
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contract. Thus, the transfer from the disposition contract will have no clause and
become the Unjust Enrichment (Herausgabeanspruch) accrodinf to the section 812 of
the BGB. Therefore, the party who received the things from the disposition contract
which the obligation contract has been void has no legal ground and had the statutory
duty to return the things to another party.?*

In this research will be discussed only on the obligation contract
which stated in the Book Il of Obligation, Division 8 of Particular types of obligations
(Buch 2 Recht der Schuldverhdiltnisse Abschnitt 8 Einzelne Schuldverhdiltnisse) which
this research will focused on the agreement of purchase (kauf), lease (Mietvertrag),
and donation (schenkung), to see that what is the definition and general concept of
these contract, and what are the objects which are the subject matter of the contract.

3.3.4.1 Purchase (Kauf)

The concept of purchase agreement (Kaufvertag) in German
law was stated in the German GBG section 433.%" The general concept of purchase
agreement is the agreement whereby the seller sale transfer the ownership of the sale
thing to the purchaser and has a duty deliver such thing. However, according to the
principal of abstraction and separation. the purchase agreement in German law does
not transfer the ownership until transfer the thing under the property rules according
to German BGB section 929%% for movables, and section 973 2% and section 925 2% for
immovable.?” In the part of subject matter of purchase, even though section 433 used
the word ‘thing’ (sache) which according to section 90 referred to corporeal objects,

in practice the subject matter of the purchase agreement in German law may ‘refer to

20 Basil S Markesinis, Hannes Unberath, and Augus Johnston, The German Law of
Contract (2nd edn, Hart Publishing, 2006) 27-30.
21 German Civil Code Section 433 “Contractual duties typical for a purchase
agreement

(1) By a purchase agreement, the seller of a thing is obliged to deliver the
thing to the buyer and to procure ownership of the thing for the buyer. The seller is
to procure the thing for the buyer free from material defects and defects of title.

(2) The buyer is obliged to pay the seller the agreed purchase price and
to accept delivery of the thing purchased.”
292 German Civil Code Section 929.
293 German Civil Code Section 973.
2% German Civil Code Section 925.

2% Basil S Markesinis, Hannes Unberath, and Augus Johnston (n 200) 147.

Ref. code: 25666501040049BSD



48

movable or immovable things or to rights?*® However, after the amendment of BGB
since 2002, the provision on purchase of rights (rechtskauf) was revised in the section
453" separated from the purchase of things, and used the provision on purchase of
things agreement to apply mutatis mutandis to the purchase of rights and other
objects.

3.3.4.2 Lease (Miet),

The definition of lease agreement (mietvertrag) in German law
was defined in the German BGB Section 535. ?®® The general concept of lease
agreement in German law was the agreement whereby the party callled lessor imposes
the lessee to grant the used of the leases property (Mietsache) by make the leased
property available in the condition suitable for the use while the lessor has the duty
to pay the rent in exchange. Considering to the subject matter of the lease agreement,
the term which usesd in section 535 was the term ‘Mieatsache’ which come from a
word ‘Mieat’ which means 'lease or rent, and a word ‘sache’ which means thing or
object in German. However, the meaning of Mieatsache is not translated to ‘leased
thing’ but in this sense is translated to ‘lease objects’ or ‘lease property’ according to
the translation of German BGB from Germany Federal Ministry of Justice. Moreover,
when considering to section 581 on Usufructuary lease (Vertragstypische Pflichten

) 209
)

beim Pachtvertrag usufruct which is the real rights is also able to be the subject

2 Ernest J. Schuster (n 186) 209.
27 German Civil Code Section 453.
2% German Civil Code Section 535 “Contents and primary duties of the lease
agreement

(1) A lease agreement imposes on the lessor a duty to grant the lessee use
of the leased property for the lease period. The lessor is to make available the leased
property to the lessee in a condition suitable for use as contractually agreed and
maintain it in this condition for the lease period. The lessor is to bear all costs to
which the leased property is subject.

(2) The lessee is obliged to pay the lessor the agreed rent”
2% German Civil Code Section 581 “Contractual duties typical for a usufructuary
lease

(1) A usufructuary lease imposes on the usufructuary lessor the duty to
allow the usufructuary lessee, for the lease period, the use of the leased object and
the enjoyment of its fruits to the extent that they are deemed to be the yield under
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matter of the lease agreement as well. For all reason, it was therefore accepted that
rights able to also be objects of lease. German law.?™°

3.3.4.3 Donation (Schenkung)

The concept of donation (schenkung) in German law was
defined in the Germa BGB Section 516,?'! the general concept of the German law is
the agreement whereby one party called donor dispose their own asset (Vermdgen)
by enriched (aus) to another person asset for free of charge. The subject matter of
donation in German law, section 516 used the term ‘Vermdgen’ which translated by
Germany Federal Ministry of Justice to asset in English which referred to the monetary
value of the property of the person in economic or financial. However, the term
Vermégen also translated to property as well 2% Thus, the subject-matter of donation
are both things and rights which donor has to transfer the donated object according

to the rule property in the BGB and make the enrichment to the donee.?’

the rules of proper management. The usufructuary lessee is obliged to pay the
lessor the agreed rent.

(2) The provisions on leases are to be applied accordingly to usufructuary
leases with the exception of farm leases, to the extent sections 582 to 584b do not
lead to a different conclusion.”

210 Basil S Markesinis, Hannes Unberath, and Augus Johnston (n 200) 149.
211 German Civil Code Section 516 “Concept of donation

(1) A disposition by means of which someone, using their own assets,
enriches another person is a donation if both parties are in agreement that the
disposition occurs gratuitously.

(2) If the disposition has occurred without the intention of the other party,
then the donor may, specifying a reasonable time limit, request the other party to
make a declaration as to acceptance. Upon expiry of the period of time, the donation
is deemed to be accepted unless the other party has previously rejected it. In the
case of rejection, surrender of what has been bestowed may be demanded in
accordance with the provisions on the surrender of unjust enrichment.”

212 See, Chung Hui Wang The German Civil Code: Translated and Annotated with An
Historical Introduction and Appendices (Stevens and Sons, Limited, 1907) 112.
13 Basil S Markesinis, Hannes Unberath, and Augus Johnston (n 200) 148.
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3.4 Concept of Things and Property in Japanese Law

In this part will discusses on the concept of things and property in Japanese
according to the Japanese Civil Code (E&i%: Minpo) in four topics which are the
background of the Japanese Civil Code, the definition of things and property in
Japanese law, relation of things and property to property rights in Japanese law, and
relation of thing and property to contracts in Japanese law. In this thesis, the author
will use the Japanese Civil Code translated in English by the Japanese Ministry of
Justice. 21

3.4.1 Background of the Japanese Civil Code

After the Meiji Revolution in Japan in the late 19th century, Japan
reformed its bureaucracy in many areas, including legal affairs and the justice system.
Including the preparation of a modern legal code under the guidance of a foreign legal
advisor. Japan codefined and promulgated the Criminal Code and Criminal Procedure
Code in 1882 and the Constitution of the Empire of Japan X H A% E &k (Dai-
Nippon Teikoku Kenpo), which came into effect in 1890. The Japanese Civil Code was
initially drafted in 1889; the Japanese government appointed Gustave Boissonade
(1825-1910), a French academic, to draft the civil code, for the reason that Boissonade
had been an important participant in the codification of the Criminal Code and the
Code of Criminal Procedure. The first draft of the Japanese Civil Code has another
name, the 'Boissonade Code', in which Boissonade used French legal principles as the
primary model for drafting the civil code.?"

However, although the Japanese Parliament approved the
Boissonade Code and came into effect in 1892, Japanese politics and academics at the
time were strongly opposed to the Boissonade Code, and the Boissonade Code was
widely criticized for being too French, and its contents which had controversial inside
the code. It has sparked opposition from academics and lawyers who graduated from
other countries, as well as concerns over nationalism, leading to an internal political
and academic conflict in Japan and ended with Parliament having the resolution to
delay the date of effect of the Boissonade Code and appointing the committee to

draft a new Japanese Civil Code.*®

?1% Japanese Ministry of Justice ((EH44) (trs), ‘Japanese Civil Code’
<https://www.moj.go.jp/content/000056024.pdf&st;> accessed 24 June 2024.
1> Hiroshi Oda, Japanese Law (2 ed Oxford University Press, 1999) 128.

#1® Munin Pongsapan (n 22) 276-278.
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After the appointment of the committee to draft the new Japanese
Civil Code, prominent members of the drafting committee included Nobushige Hozumi
(1855-1926), a leading opponent of the Boissonade Code, and Kenjiro Ume (1860-1910),
a leading supporter of the Boissonade Code, who were appointed to the same
committee. The drafting committee was aware of the conflicts that might arise if
principles from one country's law were applied. Therefore, it was agreed that the
advantages of each country's law should be studied in order to apply them. The
committee drafting the new Civil Code has decided that the new Civil Code will be
divided into five topics following the guidelines of the German Code, namely Book | of
General Principles, Book Il of Real Rights, Book Ill of Obligations, Book IV of Family and
Book 5 of Inheritance.”*” According to the model of the law, the drafters studied legal
principles from German law, French law, and English law to draft provisions in the
Japanese Code. After that, the Japanese Civil Code (/7% Minpo) has been
promulgated in 1896 and went into effect in 1898%'® and followed with the Commercial
Code in 1907.

However, later there was a misunderstanding among Western
scholars that the first three volumes of the Japanese Civil Code were almost entirely
copied and translated from the German Civil Code, such as Frederick William Maitland,
Konrad Zweigert, Hein kétz or Alan Watson, as well as Thai lawyers in the past such
as Phraya Manavaratchasevi. which used the Japanese Civil Code as a model in
drafting the Thai CCC with the understanding that the Japanese Civil Code was also a
copy of the German Civil Code.?® Furthermore, J. E. De Becker's Annotated Civil Code
of Japan in 1890, an essential textbook for studying the Japanese Civil Code in English,
contains only one reference to the German Civil Code. This further causes such
misunderstandings.?*

Therefore, the Japanese Civil Code adopts principles from various
countries' laws not only German law. The drafting committee members, Ume and
Hozumi, confirmed that the influence of French law on the Japanese Civil Code was
no less than that of the German Civil Code.””! However, the topic of the Japanese Civil

Code was divided following the guidelines of the German Civil Code. Thus, many

I Hiroshi Oda (n 215) 127.

18 Munin Pongsapan (n 22) 279-280.
Y Munin Pongsapan (n 22) 271.

29 |bid 287.

! bid 284.
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scholars and lawyers in the past believed that the Japanese Civil Code was copied
from the German Civil Code. Later, after Eiichi Hoshino published his work on the
subject. The Influence of French Civil Law in Japan'in 1965 and Zentaro Kitagawa's
PhD dissertation on adopting German law into the Japanese Civil Code. The
misunderstanding of Japanese Civil Code has been changed. It found that the
understanding that the Japanese Civil Code was copied from the German Civil Code
was caused by the phenomenon of Germanization after the enactment of the
Japanese Civil Code. This was caused by Japanese jurists interpreting Japanese law as
German civil law. In some sections, the Japanese legal code has adopted principles
from other laws.?*

3.4.2 Concept of Things and Property in the Japanese Law

According to Japanese law, things (¥ - Mono), the definition of thing
was stated in the Part | of General Provision (#H1]: Sosoku) in article 85°%% which is the
object of right in Japanese law”** Likewise German law, the Japanese civil code has
only the definition of things which was defined as tangible things (F #&4: Yutaibutsu).
% The definition of things used to distinguished material things from right and other
immaterial things.”® Even though the definition of things was defined only tangible
things, however, the factor to considering that whether an objects are things not must
considering to the nature of such things that whether it able to be appropriated my
human or not for example the Sun and Moon even they are corporeal things, they are
not things in this definition?’ However, the term of ‘thing’ according to article 85 of
the Japanese civil code was restricted only in the Japanese Civil Code not expressed
to the meaning of ‘things’ in other laws of Japan for example the Civil execution,

according to the Supreme Court of Japan Decision on 14 June 1906°%

?22 |bid 284-287.

2 Japanese Civil Code Article 85 The term "Things" as used in this Code shall mean
tangible thing.

% ) E. De Becker, Annotated Civil Code of Japan (Butterworth & Co. 1909) 77.

» Japanese Civil Code Article 85 The term "Things" as used in this Code shall mean
tangible thing.

%% J E. De Becker, Element of Japanese law (Boston Book Company 1916) 211.

#?T J.E. De Becker (n 224) 78.

8 J E. De Becker, The Principles and Practice of the Civil Code of Japan (Butterworth
& Co. 1921) 52.
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According to Japanese Civil code, there was not the definition of
property, However, according to the translation of Japanese Civil law in English, the
word ‘B4 PE’ (Zaisan) was translated to property in English and appeared in various
articles in the Japanese Civil Code for example article 167 (2) the term property rights
was translated from HAEEME. (Zaisan-ken)?® or article 306 the term all property was
also transated from 48B4 FE (So-zaisan).?>® However, there was some translation that
translated the term (#): Mono) to property as well. However, in Japanese Civil Code
provision also used the term ‘objects’ (H - Mokuteki) which used instead of the term
thing and right in the Japanese law as well*!

According to the concept and understanding of property is the
objects of right likewise things. Property is including things, and others incorporeal
objects which can be appropriated or belonging to human for example claim,
intellectual property, shares, etc. Which is similar to the concept of Biens in French
law. The provision in Japanese Civil Code is look similar to the provisions in German
BGB at the first glance, in particular the definition of things between the German BGB

section 90 2%

and the Japanese Civil Code article 85, but it can be seen that even these
two provisions are almost the same, but the concept of them and the ways to interpret
them are different. The concept of property may be one of the pieces of evidence to
support the statement that Japanese law also influenced from French law when the
time of drafting their civil code. Moreover, dissimilar to German law, the word in
Japanese law between property and ownership are clearly separated namely, the term
for property is ‘B’ (Zaisan) while the term for ownership is ‘FTH#E" (Shoyu-ken)
and each of words has its meaning.

3.4.3 Relation of Things and Property to Real Rights in the Japanese
Law

When focusing to the relation of things and property to real rights in
the Japanese law, the provision on real rights in Japanese Civil Code Book Il of Real
Rights (###: Bukken). For finding the relation of things and property to real rights in

the Japanese law, in this topic will be discussed only on the provisions on ownership

% Japanese Civil Code Article 167 (2).

20 Japanese Civil Code Article 306.

! J.E. De Becker (n 224) 78.

#2 German Civil Code Section 90 “Only corporeal objects are things as defined by

”»

law”.
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and possessory rights which related to the definition and the concept of them to linked
to the concept of things and property in Japanese law.
3.4.3.1 Ownership (FTB#&: Shoyu-ken)

According to Japanese Civil Code, the definition of Ownership
(BT ME: Shoyu-ken) was stated in the article 206 of the Japanese Civil Code. *** In
Japanese law, Ownership is the rights of the owner over the owned things to use it
freely, obtain the profit from the owned things under the restriction the law and

reculations. Therefore, ownership is one of the rights in the Japanese law and can be
exist only on the corporeal objects or things (#. Mono), which is in line with the

concept of dominion in the Roman law and Ownership in German law. **
3.4.3.2 Possessory Right ({55 Senyu-ken)

In general, Possession in Japanese law is appeared as
possessory right or (i #E Senyu-ken) according to the Japanese Civil Code. The
objects of possessory right in general are only corporeal object or things** according
to the article 180 of Japanese Civil Code.”® The person can acquire the possessory
right on a thing by holding with the intention for own behalf of it. Thus, possessory
right in Japanese law is considered as the real rights.?”” However, in Japanese law also
has the provision of Quasi-possession according to the article 205 of Japanese Civil
Code, in the case of property rights.”>® There is one observation that, the concept of
objects of possession in the Japanese law was in line with the concept of possession
in the French law namely, the objects of possessory right in Japanese law not only
things are able to has the possession but also the rights in term of quasi possession,

which is similar to the concept of possession in French law which both things and

2 Japanese Civil Code Article 206 “An owner has the rights to freely use, obtain
profit from and dispose of the Thing owned, subject to the restrictions prescribed by
laws and regulations.”

% J.E. De Becker (n 224) 199.

> Hiroshi Oda (n 215) 151.

2% Japanese Civil Code Article 180 “Possessory rights shall be acquired by holding
Thing with an intention to do so on one's own behalf.”

2T JE. De Becker (n 224) 173.

8 Japanese Civil Code Article 205 “The provisions of this Chapter shall apply mutatis
mutandis to cases where a person exercises his/her property rights with an intention

to do so on his/her own behalf”.
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rights are able to has the possession on them while in the German law, only things are
able to has the possession. However, Japanese law was separated clearly between
possession of things from the original meaning of Possessio in Roman law which only
existed on res coporalres, and the concept of Quasi- Possessio which included res
incorporales and was developed later.

3.4.4 Relation of Things and Property to Contract in the Japanese
Law

The concept of things and property in Japanese law not only
appeared in the Book | of General Part or Book Il of Real Rights, but also appeared in
the Book Il of Obligation in the Japanese Civil Code. Therefore, in this topic will
discussing on the subject-matter of three contracts in the Japanese Civil Code which
are the fundamental contracts and things or property.

3.4.4.1 Purchase and Sale (5t E: Baibai)

According to Japanese law, the concept of Sale Contract is

appeared as ‘(5T HE . Baibaiy following the definition on article 555 of Japanese Civil

Code.” The concept of Purchase and Sale Contract in Japanese law focused on
transferring of the property rights from one party to other party which was boarder
than deliver a thing which is the object of sale or transferring the ownership on the
things likewise other foreign law. Thus, the objects of sale can be things, property
rights, or other property for example intellectual property, shares etc. The objects of
sale can be both corporeal on incorporeal objects which are not prohibited or limited
by law or regulations. However, the seller still has the obligation to satisfy the
requirements for perfection of the transfer of the property right according to the article
560.% Therefore, it can be seen that the concept of property as the subject-matter of
sale contract in Japanese law is not related to the delivery of things likewise French
law or German law, and neither the ownership on things likewise Argentine Civil Code,
but Japanese law only focused to only the type of rights that if they are property rights

which transferable, then they can be the subject-matter of sale contract.

# Japanese Civil Code Article 555 “A Sale takes effect when one of the parties
agrees to transfer a property right to the other party, and the latter agrees to pay
him the purchase money for it.”

%9 Japanese Civil Code Article 560.
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3.4.4.2 Leases (BB f&: Chintaishaku)

Leases contract or hiring of things®*! (& B Chintaishaku) in
Japanese law was defined in the article 601 of the Japanese Civil Code.?** The subject-
matter of the contract is the use and take the profit of the leased things for the rent.
The objects of lease are only things which are corporeal objects, for example land,
house, tools etc. In general, after the lessor let the lessee to use and the profit from
them, the lessor also has the obligation to deliver the leased things back to the lessor.
However, in the case of immoveable property Dissimilar to German BGB, Japanese Civil
code has no provision for usufructuary lease likewise German law. Thus, the object
which able to be the subject-matter of the lease contract under Japanese law is not
including to the property right or other type of incorporeal property.

3.4.4.3 Gift (B§5: Zoyo)

Gift or B45: Zoyo) in the Japanese law was the contract in
the Japanese law which need both offer from the donor and the acceptance of the
donee according to the article 549 of Japanese Civil Code.?* The essential of gift is the
give of property of the donor with the intention to give their property to the donee by
expressing of such intention. Considering to the object for the subject matter of gift,
when considering to the article 551 (1) stated that ‘[tJhe donor shall not be liable for
any defect or absence of the things or right that is the subject matter of the gift...’
Thus, the objects which can be the subject-matter of the gift can be every type of
property both corporeal objects which are things and incorporeal objects for example
property right, share or other incorporeal property. Moreover, the concept of sift
contract in Japanese law, ownership of the things is not the factor of the contract
similar to French law, only the donor is belonging on such property then donor also

give it to the donee by gift.

21 According to J.E De Becker in the Annotated Civil Code of Japan (n 224), the lease
contract was translated to “hiring of things”.

#2 Japanese Civil Code Article 601 “The Hiring takes effect when one of the parties
agree to let the other party use and take the profit of a things belonging to him and
the other party agree to pay him a rent for it”.

%2 Japanese Civil Code Article 549 “Gift take effect when one of the parties concerned

express his intention to give property gratuitously and the other party accepts it”.
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3.5 Conclusion

From all mentioned above in this chapter, it can be concluded into four
issues as follow.

For the historical background, it was found that The French Civil Code and
the German Civil Code are both private law codes that developed from Roman law
principles and were important models for the preparation of civil codes for other
countries in the civil law system later, such as the Argentine Civil Code. Japanese Civil
Code. However, the influence of French or German law, which appeared prominent in
countries that received legal principles from other countries into their civil codes, may
lead to the phenomenon of domestic jurists interpreting the provisions of the codes
by principles of French or German law, even though some provision of them may not
have been received from that country and leading to the phenomenon of Francization
or Germanization occurred in provisions that brought principles from other countries
for example, the phenomenon of the Germanization in Japanese Civil Code and the
phenomenon of the Francization in Argentine Civil Code. Both French law and German
law also influenced both civil codes.

For the part of the concept of things and property, the definition of thing
in the laws of each country has a common point: it refers to something that has a
physical form, corporeal or tangible objects. This concept can be traced back to the
concept of res corporates and the classification of thing by Gaius in Roman law.
However, the subtle details or interpretations of 'what is property’ may be different.
The concept of property may be different from the different perspectives, norms, or
languages. It is initially noted that the concept of property (Biens) of France
considerably affects the concept of property in other countries in the civil law system,
especially Argentina, where it was defined as the provision in the Argentinian Civil Code
(Bienes).

However, even though Japanese law has only defined things as the
German Civil Code, French concept of property also influenced the concept of
property law in Japanese law and the interpretation of things and property in Japan.
On the contrary, German law definition of property was abstract and not mentioned
in other laws. The term used to refer to property in German has various terms and
does not have a definition of property. However, German law clearly classifies things
and rights; therefore, in general, the object of rights in German law focuses on corporeal
things and has a common idea with Roman law more than the French civil code and

other codes.
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For the case of property rights, the definition and concept of ownership in
each country is the same namely, there is the real rights over corporeal things only,
which is consistent with Roman law ‘dominion’. On the other hand, the concept of
possession varies from country to country due to the concept of quasi-possession. The
concept of possession has always been debated in the work of Savigny and other
jurists.

As a result, different countries have different concepts of possession and
choose to enact different laws. For example, in France, possession can include both
things and rights. It is noted that such possession may not be considered a property
right but is a personal right in that legal system. In Argentinian law, although the
provision of possession used the term things as the possession of things, the
interpretation was based on French law to include rights as well. Meanwhile, the
Germans retained the Roman legal concept 'possessio’ that objects under their
possession must be corporeal objects. As a result, under German law, coverage can
only be applied to physical objects. Alternatively, some countries, such as Japan, may
adopt both concepts, with possession still only of corporeal things and separate
provisions on the quasi-possession for rights and other incorporeal property.

For the case of contracts, the subject matters of leases and donations are
similar in the general idea; the subject matter of the contracts can be both a thing and
a right, depending on the form of the contract. In other words, the subject matter of
the lease and donation are property. However, the sales contract was different. The
concept of sale can be divided into three types of concepts. The first concept is that
any property can be obtained, whether it is property, rights, or other assets. It can be
sold if it is not restricted under the law, and the seller has an obligation to deliver the
things or property to the buyer, which appeared in the concept of sale according to
French law. The second concept is the concept that the contract of sale is related to
the ownership of the thing; in other words, the sale is the act of transfer of ownership
over the thing in exchange for the price; for example, Argentinian and German law.
However, the difference between Argentinian and German law was the ways to apply
the concept of sale for the incorporeal property for example rights; namely, in
Argentine law used the method of interpretation of the term 'thing' to the border sense
for including rights following the principle of French law. While in German law, separate
provisions regarding the purchase of rights are applied by applying the provisions
regarding the sale of property mutatis mutandis. The third concept was the concept
of sale, which is defined as the transfer of property rights without specifying specific

types of property in the Japanese Civil Code, which can be applied to both shaped
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objects by transferring ownership and shapeless objects such as various rights by

transferring that right to the seller.
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CHAPTER 4
DEVELPOMENT OF THE CONCEPT
OF THINGS PROPERTY IN THAI LAW

4.1 Concepts of Things and Property in Thai Law

Initially, the term ‘things’ in Thai was translated to 'Sap' (nswd), which
denotes money or corporeal objects®, It was derived from the Sanskrit words 'Dravya’
(&), which refer to a substance thing or object,?* and the word 'Sin' (&) in Thai,
which means money or things.?*® The root of the word Sin in Thai is from the word
'‘Qian' (#%), which means money in Middle Chinese and developed into the Tai family

T As a result, the current Thai word

language, of which Thai is one of the branches.?*
'Sapsin' (NSWEAW) is the result of a fusion of words with origins in Chinese and Sanskit.

In current Thai, the word Sapsin is mostly translated to ‘property’ in
English. However, not only the word ‘property’ in English can translate to Sapsin, but
also the word ‘asset' can translate to the word Sapsin in Thai as well. Notwithstanding,
legal terms and business practice usually translate the word ‘Asset’ to ‘Sinsap’
@unswg) more than Sapsin, e.g., ‘Digital Asset’ was translated to ‘Sinsap Digital’
@EunSngaIna)’* or ‘Asset Management’ was translated to ‘Garn Boriharn Sinsap’ (N5

USMsAUNINE) 2 etc. Nevertheless, the term 'Sapsin' was employed in the context of

2 flnusietun ngant, ‘vswd’ Tu waurynsuavusisvud agannu

<https://dictionary.orst.go.th/> @uAuLile 22 qmmﬂ'uﬁ 2023 [Thai Royal Institute,
‘N3ng’ in Royal Institute Dictionary B.E.2558 (2015) <https://dictionary.orst.go.th/>
accessed 22 February 2023].

> Monier-Williams, ‘Sanskrit-English Dictionary’ (1899) <https://www.sanskrit-
lexicon.uni-koeln.de/scans/MWScan/2020/web/webtc/indexcaller.php> accessed 22
February 2023.

% Thai Royal Institute (n 244)

27 See, YRl @oAdRINgy, ‘N1IANYINIWIAIEANSHYLITII-Ianguntwnulmily Useme
A15715uSgUTEYITUIN (2562) 14 Msa1sAavians uninerdeguasivsid 41, 44
[Metcha Sodsongkrit, ‘A study of recently discovered Chinese ethnic language
linguistics of Zhuang-Dai branch’ (2019) 14 Liberal Arts, Ubon Ratchathani University
41, 44].

8 Emergency Decree on Digital Asset Business B.E.2561 (A.D. 2018) Section 3.

% Emergency Decree on Asset Management company B.E.2541 (A.D.1998) Section 3.
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property in Thai law during the codification of the Thai Civil Commercial Code.
Consequently, the term sap (which is currently translated as "things") was able to be
used to refer to property and things in the previous laws.

This chapter will examine the evolution of Thai law's concept of property
and things from the late Ayutthaya era to the early Rattanakosin era. This chapter will
focus on the Law of Three Seals, the pre-modern law prior to the codification of the
Thai CCC, and the concepts in the Thai CCC.**

4.1.1 An Overview of the Ayutthaya Legal System

In the past, before Thailand (Siam) had reformatted the legal system,
the concept of Thai law was under the concept of ‘Phra Dhammasat’ (Wigs3INAEns),
which Siam received and developed from the belief of ‘Dhammasatra scriptures’ from
the Brahmin religion, which has the original concept from India.”! Since the Ayutthaya
period %%, the rulers have used the Phra Dhammasat as the kingdom's basic law. The

Phra Dhammasat contained both public and private law, as well as the king's royal

#Y Thailand uses the 'Buddhist Era' (B.E.) for official era counting, which is based on
the year the Lord Buddha passed away and attained nirvana. Originally, Thailand
celebrated the Thai New Year on April 1 every year, marking the beginning of the
Buddhist era. However, 2483 brought about a change in Thai New Year's Day to align
with the international tradition, starting from January 1. Normally, the method of
converting from B.E. to A.D. involves subtracting 543 years from the B.E. However, in
this research, which focuses on laws prior to B.E. 2483 (1940), the standard method
of converting Buddhist eras to A.D. by subtracting 543 years is not applicable in
certain situations. Specifically, Thailand still considers the date before April 1 of every
year prior to B.E. 2483 as the previous year. Thus, this research will convert B.E. to
A.D. with these factors. Moreover, before Thailand used the Buddhist era Moreover,
prior to Thailand adopting the Buddhist era as its official era, the country used the
'Rattanakosin Era' (R.E.), which is a count of years starting from the year of
Rattanakosin's founding in the year B.E.2325. Additionally, certain older laws may
utilize the 'Culsakaraj era,' which is a count of the years of the era in ancient times in
some Southeast Asian kingdoms, such as Burma, Lanna, late Sukhothai, and the
Ayutthaya. d like to place ‘A.D." in parentheses after the names of laws or important
events specified in other eras.

S uans yywauinia, Yseiiemansnguunglne (Furiedadt 19 ey 2563) 55 [Sawaeng
Boonchalermvipas, The Thai Legal History (19th  ed, Winyuchon 2020) 55].

2 Ibid.
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power to rule the country.?* Moreover, the ruler of the kingdom also had to follow
the principle of ‘Tossapit-Rajjatham’ WMANSIWSITY, Pali-Sanskrit:  Dasavidha-
rajadhamma), which is the 10 rules following the Buddhist dhamma for rulers of
people. For this reason, the kingdom's ruler had to be the 'Dhamma Raja’ (§55451%1)
#% which referred to the moral king in line with the concept of divine rights in the
Ayutthaya period.

Besides Phra Dhammasat and Tossapit-Rajjatham, other laws, which
are the main laws of the Ayutthaya kingdom, are applicable to the cases for people
called ‘Phra Rajjasart’ (Wsgs1u@&ans), which were the laws from the King’s decision.
Phra Rajjasart came from two main sources, namely, if the dispute was resolved and
ruled by the king, the judgement of the case also became the law called ‘Phra-Rajja-
Ban-Yat (Wsz31uUgYaJ#), which means the ‘Royal Stated” and such ruled would expire
after the death of the ruling. However, if the new king continued the Phra-rajja-ban-
yat of the old late king, it would be transferred to ‘Phar-Rajja-Kum-Nod’ (W5&31%
AUA), which means the ‘Royal Prescribed’.?” In addition to these two types of laws,
the King's royal order during the Ayutthaya Era (when Thailand was an absolute
monarchy) was also regarded as law. This was known as ‘Phar Rajja-Ongkarn’ (W3 $1%
199n13) which means ‘Royal Command’. If any royal command was not waived by the
modern law in the present, it was affected, as the law in the current system, according
to the decision of the Thai Supreme Court no. 2372/2535 (1992), ruled that:

[Translated by Author] “...[T]he royal command of the king during
the period of absolute monarchy has been considered the law. When there is no
specific royal command of His Majesty himself or any other absolute power to

revoke it, that royal command is still effective...”*®

2 Munin Pongsapan (n 22) 221.

#% Sawaeng Boonchalermvipas (n 251) 91.

2> Sawaeng Boonchalermvipas (n 251) 96; In this part, the terms ‘Phra-Rajja-Ban-Yat’
(Wse919Une)#) and ‘Phar-Rajja-Kum-Nod’ (Ws31%111un), which the author has
translated directly by the term and sense in the past. However, after the
modernisation of the Siam legal system, the meaning of the term ‘Phra-Rajja-Ban-
Yat' (wsesUa)#)’ has been changed and used to refer to the ‘Act’ (legislative law),
and ‘Phar-Rajja-Kum-Nod’ (W3¢319019um) has been used to refer to the ‘Emergency
Decree’ (executive law) until the present.

#® Decision of the Thai Supreme Court no. 2372/2535 (1992).
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The Law of Ayutthaya was compiled and categorised into various
topics following the content of the law and called the ‘Phra Aiyakarn’ (wsgleanas or
WT208N3), where the word ‘Aiyakarn’ means ‘the task of an almishty’ and is used in

27 in the ancient Thai.?*® According to Phra Aiyakarn,

the sense of the word ‘the law
various areas of law, such as civil law, criminal law, procedure law, public law, and
martial law, have their own compilations of provisions. The title used to describe the
category of laws is 'Laksana' (Anweuy), for example, 'Phra Aiyakarn Laksana Pua-Mia'
(wsglosnsanuwazdaiile) which means 'the laws on husband and wife' (family law) or
'Phra Aiyakarn Laksana Jone' (wsglosn1sanwaiglas) which means 'the laws on thief.
(criminal law).

4.1.2 Law of Three Seals

The war between Ayutthaya and the Burma Kingdom led to the fall
of Ayutthaya in 1767 AD. After that, Phraya Tak (Wsz8101n) expelled the Burmese
soldiers from the Ayutthaya area and then crowned himself as 'Somdej Phra Baromh
Raja IV (@ansz UL 4), also known as 'King Taksin the Great' (@1LAaNszL31m1N
AuN11971%) along with the establishment of Thonburi It is the new capital. However,
after fiffteen years since his reign, there was an internal conflict and coup d'état that
led to the change of dynasty, with Chao Phraya Chakri (191n52819n3) crowned himself
as the new king and also known as the name ‘King Buddha Yodfa Chulalok the Great'
(@uhanszNnseaningunlanums1y) or another name: King Rama | of the Chakkri
Dynasty. During King Rama I's reign, the Ayutthaya law prevailed, but its hand-copied
discrepancies from generation to generation prompted revisions.””” The code law,
known as the 'Law of Three Seals,' came from the seals of three key nobles in the
kingdom: the Minister of Civil Affairs (Samuha-Nayok: a@ynunen), the Minister of Defence
(Samuha-Kalahome: ayvna1lm), and the Minister of Finance (Phra-Klang: Ws¥ass).”
In academics, the Law of Three Seals was also called by a different

name, for example, ‘The Code of King Rama I’ or in the period of codification of the

Brddnausiedudneann, ‘den15’ Ty wawtunsuavusiyv i neaniy

<https://dictionary.orst.go.th/> @uAuiile 22 qmmﬂ’uﬁ‘ 2023 [Thai Royal Institute,
‘9 8n13° in Royal Institute Dictionary B.E.2558 (2015) from
<https://dictionary.orst.go.th/> accessed 22 February 2023].

#8 |n current Thai, the term 'Aiyakarn’ (89113) usually refer to a public prosecutor
(Win9UB8NS: Panak Nean Aiyakarn) and is not used in the sense of law.

#? Sawaeng Boonchalermvipas (n 251) 152-153,

0 bid 153.
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modern code in Thailand, the Law of Three Seals was also mentioned by the name
‘Kodmai Derm’ (ﬂg‘wmmam), which referred to the old law or the original law in Thai
for distinguished with the modern law in that time, which was called ‘Kodmai Mai’
(nguraglul).

4.1.3 Concept of Things and Property in the Law of Three Seals

Dissimilar to the modern civil code, the Law of Three Seals does not
codify the concepts of things and property in a single book. However, the Law of Three
Seals, also known as Laksana Bedsed', primarily pertains to the concept of property.
It encompasses the exercise of property rights in relation to land, fields, fraud, and
diverse forms of contracts, including pledses, deposits, hiring of things, loans, and sale-
purchase, as we will delve into below. %!

4.1.3.1 Things and Property

According to the Three Seals Law, the word sap already
appeared in the Phra Aiyakarn Laksana-Bedsed, which is a law arising from past
judgements and dealing with various property disputes. According to the Law of Three
Seals, the classification of things in the law was classified into ‘Things With Soul’
(eyaaungning: Winyan-Naga-Sap or @lgyqadngning: Sa-Winyan-Naga-Sap) and
“Thing Without Soul’. (83gyg1aunzynsng) which influenced by the Buddhist believe.
However, the Law of Three Seals did not provide a definition for the terms ‘things’
and ‘property.” Thus, considering the Buddhist scripture, the commentary on these
types of things was mentioned in the ‘Suttanta Pitaka’ (qmﬁum'ﬂgﬂ), which stated that:
[Translated by the Author] "No refined jewel in heaven or this world can compare to
the Tathagata (»a1An: Lord Buddha)."*%?

%1 s fndiyad, sz (1a. un yuane), Usyiamansnguanelve (aazigmans pasnsal
UNIINeNdy 2512) 141-142 [Worapakpibul, Phra (M.L. Napa Chumsai), Prawattisart
Kodmai Thai [The Thai Legal History] (Faculty of Political Scient, Chulalongkorn
University 1969) 141-142].

22 4MINYIRIUMYWIAINTUIIWING Y, NzauAunlnn (Faugns) Lau 25-9 (aduum
QWWa\‘iﬂiiﬁiﬁﬁﬂmﬁﬁ) 543 T <https://tripitaka-online.blogspot.com/2016/07/
tpd25-09.html> <accessed 3 January 2024> [Maha Chulalongkorn Universit, Suttanta
Pitaka (Rattana Sutra) Volume 25-9 (Maha Chulalongkorn University version) 543 in
<https://tripitaka-online.blogspot.com/2016/07/tpd25-09.html> <accessed 3 January
2024>].

Ref. code: 25666501040049BSD



65

According to Buddhist belief, the soul serves as the criterion
for classifying objects. In other words, classify the type of thing as living or non-living.
In the legal sense, if such things are living items, for example, animals or slaves, they
are considered ‘things with souls’ or Winyan-Naga-Sap. On the other hand, non-living
items like money, gold, or jewelry fall under the category of things without soul, also
known as A-Winyan-Naga-Sap. Thus, there are provisions in the Law of Three Seals.
For example, Laksana Bedsed referred to and used such classifications in Thai law.

[Translate by the Author] Section 99 of Phra-Aiyarkarn
Laksana Bedsed: If [whoever] transfers any ‘things with soul’, [or] ‘thing without
soul’” which is not owned by him, to sale or pledge. He shall pay the
compensation as a price that he got from sale or pledge [to the buyer or
pledgee] then such thing shall be returned to the owner. %

However, besides the terms things with soul and things
without soul in the Law of Three Seals, there are other terms that refer to things that
are ‘Sap’ WSNE) and ‘Sap Sing Khong’ (n§n&iAwas) as the subject matter of the
contract, for example, the contract of pledge according to Section 77 of Laksana
Bedsed.?**

4.1.3.2 Concept of Thing and Property to Contracts
(1) Sale-Purchase (@2v18: Sue-Khai)

The Law of Three Seals mentioned a sale-purchase contract,
as stated by Laksana Bedsed. The Law of Three Seals referred to a sale-purchase
contract in which the seller and the purchaser exchange goods and money. However,
the Law of Three Seals does not introduce the concept of ownership. The seller's
obligation only extends to delivering the goods to the buyer. If the buyer fails to deliver
the goods, the following provisions may be applicable:

[Translated by the Author] Section 98 of Phra-
Aiyarkarn Laksana Bedsed [Translated by Author] When a buyer buys a 'thing
with soul' or 'thing without soul' from a seller, the seller receives the money
and pledges to deliver the goods to the buyer but fails to deliver any of them.

The buyer has made a request, but the seller has denied this and asserts that

263 41 INYIRLIVIGTTUAENT AT NNTLIDY, Uﬁsmangwmy%’wmaf/ 1 98AN5IY 1116 W
MRS TUYAN $TT 3 M9 Ly 2, 242 [University of Moral and Political Science, Code of
King Rama | Chunlasakkarat 1116 Printed According to the Royal Tree Seals Version,
Vol.2, 242].
4 Ibid 226.
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he neither sold nor received the money from the seller. If the facts emerge
after this section, they are considered misappropriated and should be
calculated by multiplying the money price. **°
Therefore, the Law of Three Seals restricts the subject matter
of sale to only corporeal objects, excluding rights and other incorporeal objects.
(2) Hire of Things (\WM3we: Chow Sap)

In the law of Three Seals, the concept of a hire-of-things
contract developed from that of a loan contract. The borrower utilised or accrued
benefits from the borrowed non-consumable things and was subsequently required to
pay the lender. %® Under the Law of Three Seals, the subject matter of the hire of
things contract encompasses both movable and immovable items, including the rental
of farmland or other assets. When it came to the subject matter of the hire of things
contract, the Law of Three Seals did not contain any provision regarding the hiring of
incorporeal property or rights. The concept of incorporeal property is not made widely
apparent in the Three Seal Acts, which is why there is no provision for the hiring of
incorporeal things, despite the fact that the mentioned Law of Three Seals was drafted
and enforced from the Ayutthaya period to the early Rattanakosin period.

(3) Gift (I: Hai)

Donation contracts have appeared in Thai law since the Three
Seals; they appear under another name called ‘gift’ (IAlagLaun: Hai Doy Sane-ha),
with the essence being that the donor must be the owner of the thing given to others
and the item must be delivered in order to be complete. Once the donor delivers the

given item, they cannot later change their mind or take it back.?®’

4.2 The Concept of Things and Property During the Modernisation Period of the
Thai Legal System.

From the reign of King Buddha Yodfa Chulalok (King Rama I) until the reign
of King Chulalongkorn (King Rama V), the Law of Three Seals served as the primary
legal framework in the country. Over a span of 103 years, the legal system and court

system in Thailand (Siam) underwent reforms due to the loss of extraterritorial rights,

%5 Section 99, Phra-Aiyarkarn Laksana Bedsed.
% pornperm Srisawat (n 14) 72.

T pornperm Srisawat (n 14) 79.
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causing the European legal concept of private laws and the contemporary concept of
property to supplant the original Thai law concept. This shift had a significant impact
on the understanding of property, property rights, and contracts, as we will delve
deeper into this topic.

4.2.1 An Overview of the History of the Modernisation of the Thai

Legal System

Following the signing of the Treaty of Friendship and Commerce
between Great Britain and Siam' (Anglo-Siamese), also known as the ‘Browring Treaty’
in 1855,%® | during the reign of King Rama IV, Thailand lost its extraterritorial rights for
the first time. to British empire. **° The British Empire's primary assertion that it
possessed extraterritorial freedoms was predicated on the fact that Thai laws were
outdated and barbaric. In particular, Thai procedure law establishes rigorous standards
for the evaluation of witnesses and the hearing of evidence. The erosion of
extraterritorial rights is the primary concern. The laws of Siam are not accepted by the
Western powers due to their antiquated nature. Article Il of the Bowring Treaty

mandates that Britain be granted extraterritorial rights by Siam.?"

ARTICLE II.

The interests of all British subjects coming to Siam shall be
placed under the regulation and control of a Consul, who will be appointed to
reside at Bangkok: he will himself conform to and will enforce the observance,
by British subjects, of all the provisions of this Treaty, and such of the former
Treaty negotiated by Captain Burney in 1836, as shall still remain in operation.
He shall also give effect to all rules or regulations that are now or may hereafter
be enacted for the government of British subjects in Siam, the conduct of their
trade, and for the prevention of violations of the laws of Siam. Any disputes
arising between Siamese and British subjects shall be heard and determined by
the Consul, in conjunction with the proper Siamese officers; and criminal
offences will be punished, in the case of English offenders by the Consul,

according to English laws, and in the case of Siamese offenders, by their own

28 qrgyde wanednd, Bvgwavesnguunensuaalun1sufsungrunelve (Muiasei 2 Jgyay

¥U 2558) 31 [Chanchai Sawaengsak, /Influence of France on Thai Legal
Reformation(2nd edn, Winyuchon, 2015) 31].
% bid.

219 |bid.
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laws, through the Siamese authorities. But the Consul shall not interfere in any
matters referring solely to Siamese, neither will the Siamese authorities
interfere in questions which only concern the subjects of Her Britannic
Majesty.?*

This treaty led to Thailand opening its borders and relinquishing its
extraterritorial rights to the British Empire. Others are moving to Thailand. This led to
the creation of a consular court to consider disputes between Siamese subjects and
other national subjects.?’? After the loss of the extraterritorial rights, other western
countries, when they came to Siam, were also required to meet the conditions of such
extraterritorial rights in the same way as the British Empire, e.g., the United States
(1856), France (1856), Denmark (1858), Portugal (1859), the Netherlands (1860),
Germany (1862), Sweden, Norway, Belgium, Italy (1868), Austria-Hungary (1869), Spain
(1870), and Russia (1899). Such a loss of extraterritorial rights was an important

reason for Siam's administrative reforms during King Rama V's reign, 2™

including
reforming the justice system and modernizing the legal system to make it acceptable
to foreign countries.

4.2.2 Reformation of the Thai Justice system

King Chulalongkorn's (Rama V) reign played a significant role in
transforming Siam into a modern state, implementing reforms in both the
administration of state affairs and the establishment of the Ministry of Justice coincided
with the Thai legal system's reform. This was due to the fact that Siam had not yet
undergone the same level of judicial reform as it does today. Prior the centralization
of the justice system in the reign of King Chulalongkorn, before A.D. 1891 (B.E. 2434),

Siam had many different courts, with courts separated by different ministries and

M National Archives (United Kingdom), Treaty of Friendship and Commerce between
Great British and Siam (wilsd@edygimianszsgluaiussmasinguiauszimadasn)
(concluded and signed at Bangkok 18 April 1855).

12 Chanchai Sawaengsak (n 268) 31.

2B W3305 NNINTBY, ‘NIFINTNUTEUIANYNUSWNILAS NIV WA IU: W.A.2451-2478’,
(nendnud dnwimansumdugia aviuseinmansioenziusanidesls npdan
UsgdRrans Juaninends uuiinerdedalins 2537) 15 [Pakdi Phagagrong, ‘The
Drafting of Siamese Civil and Commercial Code: 1908-1935 A.D.’(Master of Art in
History Thesis, Silpakorn University 1994) 15].

™ |bid 39
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departments, as it has been since the reign of King Songtham.?”® King Chulalongkorn
issued the royal announcement establishing the Ministry of Justice. Following such an
announcement, existing courts were dissolved and reorganized. In the early
Rattanakosin period, Siam still followed the Law of the Three Seals. Thus, there are
decentralized courts depends to the government agency.

Moreover, they also had the special settlement courts, for instances
the Court of the Department of Agriculture (f1ansuun), the Court of the Ministry of
Royal Treasury (Aalunsensiumanit®), the Court of the Department of the Royal
Household (Fnansu34), the Court of the Department of Superstition (NSUN1WNNEN),
the Court of the Department of Religion and Education (f1ansusssuN1s), the Internal
Revenue Court (A1a@sswinshu), the External Revenue Court (ANag@sswinsuen)
the Krom Sussadee's Court (Anansugan), or the Court of Krom Phra Saraswati and
the Court of Royal Family (maﬂsmwasq%’mﬁLLasmaiwmzQa), and the Kasem Civil
Code (AaLnabNwu)*’

As a result of the establishment of the Ministry of Justice, it has been
dissolved into only seven courts, namely the Court of Appeal for Public Cases (A1a
’qwﬁsiﬁﬂﬁ‘mmﬂ), the Court of Appeal for People's Cases (ma’qwﬁiaiﬂﬁi’mgﬁ), the
Criminal Court (Fawszs19818y1), Kasem Civil Court (Fnaunainwy), the Central Civil
Court (ANALWINATY), the Revenue Court (ANa@3ININI), the Foreign Court (ANa
$i19UsEINe), and transferred all courts to under the Ministry of Justice.?’’

4.2.3 Law School of the Ministry of Justice and Thai Legal Education

After the establishment of the Ministry of Justice in Thailand, Gustave
Rolin-Jacquemyns, King Rama V's general advisor, suggested sending several of King
Rama V's sons to study abroad, including His Royal Highness, the Prince of Ratchaburi
or the Prince Raphiphat, who went on to study law at Christchurch College, University
of Oxford, during the years 1891-1894 A.D. Subsequently, Jacquemyns also suggested
the establishment of a law school in Thailand to cultivate Thai lawyers and judges for
the new justice system following its modernisation. After graduating from Oxford

University, Prince Raphiphat was appointed Minister of Justice. On January 26, 1897,

> Worapakpibul, Phra (n 261) 271.

2% Announcement of the Establishment of the Ministry of Justice, in Royal Gazette
Vol. 9] (April 10, R.E111 (A.D.1892).

7 bid.
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he founded the Law School of the Ministry of Justice, where he taught the law class
on his own.?"®

During that period, the Law School of the Ministry of Justice was
Thailand's only educational institution that provided direct instruction in legal subjects.
It was also the most important institution in Thailand at the time for producing Thai
lawyers and judges. Thus, Prince Raphiphat's lectures were considered significant legal
texts at a time when Thailand did not have a modern legal code in force, which
influenced the ideas of Thai lawyers and Thai judges during that time. The Prince
Raphiphat Law Lecture was a compilation of lectures that Prince Raphiphat gave to
students at the Law School of the Ministry of Justice. This lecture appears in both
original Thai law (Law of Three Seals Law) and European laws. Therefore, it can be
concluded that Prince Raphiphat, in his role as Minister of Justice and Prince of Siam,
significantly shaped the legal principles in Thailand during that period. This research,
which will be examined in the next topic, deserves careful consideration and
comparison.

4.2.4 The Concepts of Property and Things in the Prince Raphiphat's
lectures
The textbook 'Lectures of His Royal Highness, the Prince of

Ratchaburi', also known as Prince Raphiphat's, contains a variety of legal topics that
Prince Raphiphat taught at the Law School under the Ministry of Justice between
R.E.118 and R.E.128 (1909 A.D.-1910 A.D.*"”® These topics include general principles of
law, the law of persons, the law of contracts, the law of things, company law, criminal
law, and more. The lecture on the law of things and the law of contracts will discuss
this topic, which pertains to the concept of things and property in Thai law during that
era.

4.2.4.1 Things and Property (n3wd: Sap)

The term ‘Sap’ (M3W8) can be used to describe both things
and property, as per Prince Raphiphat's lectures. However, in certain sections of the
lecture, the term ‘Khong’ (¥89) is also used to refer to objects or things. As per Prince
Raphiphat's lectures in September R.E. 118 (1909 A.D.), the term ‘Sap’ was defined as

"8 Munin Pongsapan, (n 22) 233-234.

219 mw'iﬁl,sﬂqwé WL ELE0 NTUNAR (SRIWAIUANR), ISR TYaInTHIs e 5N
%ﬁ?di?%g?ﬁéim]i/lb{ (NTUNNUITAUIAIT 2468) [Ratchaburidirekrit, Prachaopiyatuer
Krommaluang (Raphi Phatthanasak), Lectures of His Royal Highness, the Prince of
Ratchaburi (Krungthep Bunnakarn 1925).
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‘everything that has a value’® Sap was classified as corporeal, incorporeal, fungible,
or immovable. Prince Raphiphat provided the example of corporeal in reference to
the final classification. Sap was a land, whereas the example of incorporeal Sap was
‘a right or authority to walk pass other land’ (a"’lmf\]Lau“i’J”mﬁau%mn: Aumnart Dearn
Kam Tee Din Khong Khao)?®' which can be referred to as servitude in the Thai CCC.

Raphiphat's lectures introduced the concept of sap, referring
to objects with value or property rights that fall under the categories of corporeal and
incorporeal objects, as well as the concept of civil law. Therefore, the Thai CCC later
referred to the term ‘Sap’ as property. However, Siam's promulgation of the Penal
Code R.E.128 (1919 A.D.) led to a change in this description, as discussed in topic 4.2.6.
The Penal Code, RE. 127, introduces the concept of things and property.?®

4.2.4.2 Ownership (n35u8W3: Kammasit)

Prince Raphiphat defined ownership as “[T]he authority which
person can freely deal with a thing which the law is not prohibited” in his lectures.
8 Furthermore, the ownership rights also encompass the ‘holder right’, denoting the
entitlement of the individual who possesses such a thing.”®* The explanation reveals
that the concept of 'holder rights' is significant. The concept of ‘holder rights’ bears a
significant similarity to the later concepts of possession and possession rights. The sole
distinction lies in the absence of any mention of the intention to seize it. Therefore, in
Thai law prior to the emergence of the modern civil code, the concept of possession
was recognized as one of the rights under ownership. As a result, ownership and
holding rights are objects.

4.2.4.3 Sale-Purchase (Fo78: Suue-Khai)

According to Prince Raphiphat’s lectures, contracts specified

by law are called ‘Panrana Sanya’ (W35ad1dgyey1) which can be translated as ‘Described

contracts’ [Translated by author]. Prince Raphiphat’s lectures describe all eleven
contracts. However, Prince Raphiphat categorizes only four contracts as part of the first
group. These contracts pertain to the transfer of goods or ownership, specifically gift,

exchange, sale-purchase, and transfer of rights.?®

80 Ratchaburidirekrit, Prachaopiyatuer Krommaluang (n 279) 122.

# bid 123.

82 See, Topic 4.2.6 The concept of Things and property in the Penal Code R.E.12.
?8 Ratchaburidirekrit, Prachaopiyatuer Krommaluang (n 279) 323.

% Ibid.

* bid 151.
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The sale-purchase contract describes itself as a contract of
exchange between goods and money. In other words, it is a contract between the
seller, who has a duty to deliver goods to the buyer, and the buyer, who has a duty
to pay the price. Ownership of things shall not be transferred to the buyer until the
buyer pays the price.”®

4.2.4.4 Gift (vasn1iia: Khong Kumnan)

Prince Raphiphat's lecture on the gift contract explains that it
is a contract where the donor delivers something to the donee. This type of contract
is considered unilateral and cannot be legally enforced if it is not formalised in the
presence of officials.?®’

4.2.4.4 Hire (191: Chow)

Prince Raphiphat's lectures state that there are a total of three
contracts out of eleven. The contracts in question were classified as the second
category, which pertains to permission, or ‘Yorm Anu-yart’ (8818ugy1@). in Thai. What
are the contracts of loan for consumption (Buluu3lam), loan for use EulUld) and hire
(191). When discussing the contract of hire, it refers to an agreement where a person
loans something to another party, with the understanding that the borrower will pay
rent for its use.”®® Thus, the concept of hiring items in Thai law originated from the
loan agreement. The items that can be hired are non-consumable items, which are
essentially treated as loans for consumption.

4.2.5 Codification of Modern Legal Code in Thailand
The Siamese government urgently needed to codify the Thai CCC. In
1923, the Siamese government promulgated the first version of the Thai CCC, which
included Book | of the General Principles and Book Il of Obligation, but neither book
saw enforcement.?® Subsequently, we drafted and promulgated new versions of both

books in 1925.2° Following this, the authorities promulgated the Book IIl of Specific

?% |bid 152-153.

7 |bid 152.

*%% |bid 155-156.

8 Munin Pongsapan, (n 22) 241-242.

20 Royal Gazette Volume 42 Page 1 11 November 1925.
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Contracts in 1928,%* the Book IV of Property in 1930,%? the Book IV of Property in 1930,
and the Book V of Family and Book VI of Succession in 1938.%%?

During that period, the Siamese government collaborated with
numerous foreign legal advisers, such as Belgian Gustave Rolin-Jacquemyns, French
advisers like George Padoux and Rene Guyon, and Thai lawyers. that play an important

2% all of whom

role, such as Prince Raphiphat or Phraya Manowaratsawi, among other,
play an important role in pushing for modern laws, such as the Criminal Code, R.E. 127,
or the Thai CCC of 1925, and the Act, which included many important editions at that
time.

4.2.6 Thai Penal Code R.E.127 (A.D.1908)

The Criminal Code R.E. 127 (A.D. 1908), which is considered the first
modern law code in Thailand, marked the beginning of Siam. The first codification of
the modern Thai penal code was the Penal Code R.E.127, which was promulgated in
1908. #*® The intriguing aspect of this code is that the definition of "things" in Section 6
(10) was already established in the criminal law prior to the enactment of the civil
code in Thailand. Because it had to integrate the definition of things with the provisions

296 297

regarding offences against property, such as theft, snatching,”” or robbery,?® for

example.
[Translated: by Author] “Section 6 (10): Things means objects
of which a person can have ownership of or have the authority to be an owner,
e.g., money, moveable things, and immovable things. They shall be considered
as things defined in this section”.??
The definition of things, as defined in Penal Code R.E. 127, is

necessary to apply to the provisions on offences against property, such as theft, %

#1 Royal Gazette Volume 45 Page 1 1 January 1928.
#2 Royal Gazette, Volume 47 Page 442 18 March 1930.
#3 Royal Gazette, Volume 52 Page 474 29 May 1935; Royal Gazette, Volume 52 Page
529 7 June 1935.

#% |bid 50-52,79.

%> bid.

%% Thai Penal Code R.E.127 (A.D.1908) Section 288.

#" Thai Penal Code R.E.127 (A.D.1908) Section 297.

%8 Thai Penal Code R.E.127 (A.D.1908) Section 301.

29 Thai Penal Code R.E.127 (A.D.1908) Section 6 (10).
%% Thai Penal Code R.E.127 (A.D.1908) Section 288.
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snatching,*®! or robbery.*® Moreover, there is an explanation in Section 6 (10) that the
definition of things in the Penal Code R.E. 127 is different from the definition of things
in the Thai CCC, because ‘things’ according to the Penal Code R.E. 127 include not
only corporeal things but also anything for which a person has ownership rights or
belongs to them.**

However, after the promulgation of the new Thai Criminal Code in
1956, there was no longer a definition for the term things for the reasons that the
definition of things was defined in the Thai CCC and had already been promulgated
before in 1925 before the new Thai Criminal Code was promulgated. (See topic 4.3.2
CCC B.E.2468).** This occurred, resulting in complications in the interpretation of
criminal cases. For instance, the application of provisions to cases of stealing

electricity®®

and other incorporeal property is still a topic of debate in the current Thai
law, as the definition of ‘things’ in the Thai CCC is more restrictive than that of ‘things’

in the penal code R.E.127.°%

4.3 Concepts of Things and Property in the Thai Civil and Commercial Code

Following the promulgation of Criminal Code R.S. 127, the Siamese
government appointed Padoux to chair the committee for drafting the Thai CCC. The
committee also appointed René Guyon, a French jurist. However, numerous factors,
including the drafting method and committee replacement, have caused delays in the
preparation of the Thai CCC. The outbreak of World War | halted the drafting of the

%! Thai Penal Code R.E.127 (A.D.1908) Section 297.

%2 Thai Penal Code R.E.127 (A.D.1908) Section 301.

2 nee waayiy A1asvIgn)uNIgaNYAlYeINT A, 127 (fasinssdl 7 Ayayau) 51 [Yud
Sanguthai, Textbook on Penal Code R.E.127 (7th edn, Winyuchon) 51].

%% See, Topic 4.3.2 Civil and Commercial Code B.E.2468.

%% See, The Decision of the Thai Supreme Court no. 877/2501 (1958 A.D)

% See, UR AWNN, ‘ANURAFIUSAINTNE: AnwnstolUTandsey’ Gnenfinud Sheans
UUUTR UNINYIUSIINAIENT 2543) [Suneti Kongthep, ‘Theft Offense: A Case Study
of Energy Taking’ (Master of Laws Thesis, Thammasat University 2000)]; aﬂmﬁa o
43350 ‘AnuAngIuannsng: Anwinsainisanasuldnszualniy’ Gnendnustsieans
uMUMgn WIneaegsnatadin 2559) [Arunotai Sueuwan, ‘Theft Offense: A Case
Study of Illegal Use of Electricity’ (Master of Laws Thesis, Dhurakij Pundit University
2017)].
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Thai CCC, prompting Padoux to return to France. In lieu of Padoux, the committee

appointed another French jurist as chairman, and three Thai lawyers, including Phraya

Manavaratchasevi, who later played a significant role in the creation of the Thai CCC.*%
4.3.1 Thai Civil and Commercial Code B.E.2466 (A.D.1923)

Guyon based the first preliminary draft of the Thai CCC on the French
Civil Code.>® This draft does not contain the provision of the definition of things and
property, as the drafting committee followed the approach in the French Civil Code.
However, after the first draft was submitted, discussed, and edited, the definition of
things was added in section 97 as “corporeal objects only and are either immovables

or movables,” *%

which is similar to the concept of Article 516 of the French Civil
Code, while the definition of property was defined in Section 98 as ‘movable things
which, in the ordinary course of transaction, are customarily determined by number,
weight or measure.”™° It can be seen that the definition of property in the Thai CCC
B.E. 2466 (1923 A.D.), Section 98, refers to only movable things, not immovable things.

According to Title VIII, Things of the draft, under the consideration of
the Revising Committee of the Draft of Thai CCC, who was entitled to revise and
translate the draft from CCC in English to Thai. The word 'things' was translated to 'Sgp
Sing Khong' (1/J§JW£7?/'\7°Z/Q\7) in Thai when the first draft from the drafting committee was
submitted. Such a term is the combination of the words ‘Sap’ (nsWe)) and ‘Sing Khong’
(ﬁld“z/ad), which means objects in Thai. On the other hand, the word ‘property’ was
translated to ‘Sap’ (nswe).>!! However, the Committee of Revising had changed the

term for things in Thai by cutting off the word ‘Sing Khong,” leaving only ‘Sap’ (N$wg)

%7 Munin Pongsapan, (n 22) 239-242.

%% Chanchai Sawaengsak (n 268) 81.

*® Thai Civil and Commercial Code B.E.2466 (1923 A.D.) Section 97.
*1% Section 98, Thai Civil and Commercial Code B.E.2466 (1923 A.D.).
L EInveanane WA, 1 5.6 8./17 1BNa1sNIUTIUAUITANT £9n1a 6 NTENT
gRFITN ‘I1991891UuUTEYY Glau(ﬂi’mLLﬁiﬂQLLﬁ%ﬁWLLUaﬁﬂUmQﬂﬂa afadi 1, 7i 2 uasd 3
AULAUIIN 1-2 A uU U7 N9 A5.L88&°) 50 [National Archive, Mor Ror 6 Yor /17,
Documents from the Department of the Secretariat of King Rama VI, Ministry of
Justice ‘Draft of Meeting Report Concerning Correcting and Translate Law of Person
1%, 2" and 3™ Time with the Correcting of Book | and Il Following the Record of Dr.

James’ 50].
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as the translation of things in the Thai CCC, and changed the translation of property
from ‘Sap’ (5w to ‘Sapsin’ (Wsweiaw), which has been in used until now.*"?
4.3.2 Thai Civil and Commercial Code B.E.2468 (A.D.1925)

In 1925, following the failure of the Thai CCC B.E. 2466 due to
inconsistencies in its provisions,313 the drafting committee opted to use a grafting
method to draft the Thai CCC, incorporating provisions from foreign laws to create the
new Civil Code. We drafted the code by replicating other foreign private codes, such
as the BGB and JCC, which were the most influential civil codes. We also blended
some provisions from Swiss law>** and Latin American laws, such as Brazilian and
Argentine law.”™ This version redrafted Book I, General Principle, and Book I,
Obligation, of the Thai CCC. The initial draft of the Thai CCC B.E. 2468 only defined
'things' in Section 98. The drafting committee revised this definition from Section 97 of
the Thai CCC B.E. 2466°'® to “'Things, in the legal sense, are corporeal objects” ' The
drafting committee also used the Section 90 of the BGB and Article 85 of the JCC as a
model for section 98.°'8

Moreover, the drafting committee examined the draft of Section 98
and discovered that it only defined 'things', leaving the term 'property’ undefined.

319

Therefore, the committee drafted the definition of property” in Section 98 Bis as

“Property includes things as well as incorporeal objects susceptible of having a value”

> |bid.

*1%> Chanchai Sawaengsak (n 268) 96-97.

% Munin Pongsapan (n 22) 263.

*1> Department of Social Legal Studies, Philosophy, and History, Faculty of Law
Thammasat University (n 117) 141-142.

16 dineaAnNEmALIaTIA, 1 5.6 8./18 LONANTNINTINAVIFNT 3¥NNaT 6 NTENT
gfsTIU ‘S8 UUTEYN 1/161 89 21/189 (24 n.A - 7 W.g. 2468) 12 [National Archive, Mor
Ror 6 Yor/18 Documents from the Department of the Secretariat of King Rama VI,
Ministry of Justice Meeting Record, 1/161 to 21/181 (24 Jul — 7 Nov 1925) 12].

1 @inveannanemnkan®, 1. @an 3/4 1NUANENIINAITNYENT 'N1TUTEYY
ASTUNTINNGUINE 0 nFUveTan dausiudl 19 weuniau B9 31 nangnew w..2468’
388 [National Archive, Mor-Sor Kor Gor 3/4 Office of the Council of State ‘Legislative
Drafting Committee Meeting at Tha Chang Wangna Law Drafting Department from
May19, to July 31, 1925’ 388].

> Ibid 385-386.

> bid 390.
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in accordance with the principle outlined in Arg. CC 1871 Section 2346 [2312] and the
legal textbook named ‘Répert Carpentier Vo. Biens No. 1.°*° Which was drafted as
“Section 99 bis Property includes a thing as well as incorporeal objects susceptible of

2321

having a value””". In a subsequent meeting, the committee changed the order

number from section 98 bis to section 99.%%

Moreover, René Cazeau, the Frech jurist,
raised in the meeting that the definition of property in the draft should include the
term “and of being appropriated” following the principle of French law.?*®> Then the
definition section 99 was drafted as “Property includes things as well as incorporeal
objects, susceptible of having a value and of being appropriated.” *** which had been
in effect for 67 years, underwent revision in 1992, becoming sections 137 and 138 in
the current Thai CCC.*%

4.3.3 Thai Civil and Commercial Code B.E.2535 (A.D.1992)

In 1991, the National Peace Keeping Council executed a coup d'état
in Thailand, leading to the promulgation of the Constitution of the Kingdom of
Thailand, B.E. 2534 (A.D.1991).>*® Following the promulgation of the Constitution of
the Kingdom of Thailand, B.E. 2534, Section 7°?', the National Legislative Assembly
replaced the Parliament from March 15, 1991, to March 21, 1992. Towards the end of
the National Legislative Assembly term, the Anand Panyarachun Cabinet proposed a
Bill of Act Promulgation of the Revised Provisions of Book | of the Thai CCC, which was

a revision of the provisions of the Civil and Commercial Code, Book I, to the National

> bid 390-391.

%! bid 392.

> |bid 397.

*2 Ibid 399.

*** bid 403.

32> Act Promulgation the Revised Provisions of Book | of the Civil and Commercial
Code B.E. 2535 (A.D.1992) Section 16.

326 335 9d e, ‘wauandin: Asuseu 30 U wmaanenisguyuusevinaduld wa.e. gium
ATWsEYs’ AUAUIIN <https:/www.bbc.com/thai/thailand-60963045> duduiile 26
dquneu 2567 [BBC NEWS Thai, ‘Black May’: 30th anniversary of the dispersal of the
protests to oust General Suchinda Kraprayoon from <https://www.bbc.com/thai/thai
land-60963045> accessed 26 June 2567.

32 Constitution of the Kingdom of Thailand, B.E. 2534 (A.D.1991) Section 7.
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Legislative Assembly, which accepted the principle on January 10, 1992,**® and
established the Extraordinary Committee Considering the Bill of Act Promulgation of
the Revised Provisions of Book | of the Thai CCC. Such a bill had been considered by
the Extraordinary Committee.

According to the Act Promulgation of the Revised Provisions of Book
| of the Thai CCC B.E. 2535 (A.D. 1992), parts of Book | of the Thai CCC were changed
and revised, such as the parts that explain what things are and what property is. The
Thai CCC B.E. 2468 (1925 A.D.) slightly modified the definition of things, changing it from
“Things, in the legal sense, are corporeal objects” to “Things are corporeal
objects.”*” Section 137 [136] of the revised version includes the definition of property.
Section 138 [137] of the revised version replaces section 99 in the Thai CCC B.E. 2468
(1925 A.D.) with the definition of property.**

From the examination of the annexes of the bills and the minutes
of the Bill of Act Promulgation of the Revised Provisions of Book | of the Civil and
Commercial Code B.E. 2535 (A.D. 1992), there is no explanation regarding the reason
for removing the term ‘in the legal sense’ from the definition of things according to
Section 137 [136] nor the definition of property according to Section 138 [136] of the
Thai CCC B.E. 2535 (AD. 1992).”*!

Thus, it is necessary to revisit and review the Office of the Council of
State's report proposal, which proposed a draft law to amend Thai CCC Book | in 1991.
The revised definition of things is in Section 136, and property is in Section 137 in the

2 FINUAUITNTANRT UNUII¥Y S, $189IUNITUSEYNINTAUYYAUNINIg AT

14/2534-2535 $uil 28 nuanmiug 2535 (nesmsfant diinanuavBmsanunusTegs) 17
[The Secretariat of The House of Representatives, Report of the National Legislative
Assembly Meeting No. 14/1991-1992, 28 February 1992 (Printing Division the
Secretariat of The House of Representatives) 17.

**? Thai Civil and Commercial Code (Revised B.E 2535, A.D.1992) Section 137.

0 d1inaavidnissgant, 0.4.80/2535 (ena1susenaun1snansan senses vl R
TfUszananguunsunsasnded ussw 1 Aldnsaaviselng @Uui..) we. ..) 57,
[Secretariat of the Parliament, Or Por 80/2535 (Attachment Annexes for Considering
the Bill of Act Promulgation of the Revised Provisions of Book | of the Civil and
Commercial Code (Vol ...) B.E. ....) 57].

I The Secretariat of The House of Representatives (n 328) 137.
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report before being changed to Sections 137 and 138, respectively, before being
announced.**?

Regarding the definition of things, when examining the reasons for
the draft, it was found that the drafting committee debated two issues:

The first issue involves expanding the term 'things' to encompass
electricity, natural power, and other controllable and appropriated energy. However,
this issue was debated in the committee, and there were two sides of opinion. The
first side did not agree with the amendment because electricity and natural power are
already to be considered movable property (according to the Thai CCC Book | of 1925).
Furthermore, electricity does not qualify as an incorporeal object. Thus, it is property,
not a thing. The second side thought that it should be revised to cover electricity and
energy because there was a problem in theory from the Thai Supreme Court's ruling
on the theft of electricity, whether electricity is considered a thing or not. Finally, the
committee decided to maintain the original principle and agreed to state the offence
of theft of electricity in the special law on theft of electricity.**

The second issue pertains to whether the term 'in the legal sense'
should remain in the definition of things. On this issue, the drafting committee had the
opinion that:

[Translated by the author] Retaining the term 'in the legal
sense' will lead to the understanding that a thing in common language is one
characteristic, while a thing in the legal sense is another, both of which are
distinct. Therefore, retaining it would be redundant. In addition, this definition
is already a legal one. >

As a result, the drafting committee proposed to remove the word
"legally defined" from the definition of things,*** including slightly adjusting the Thai

wording, but it did not affect the principle.**

2 dfnaunnignssuniinguing, Jatauoudlutudulssaaangngunauas wialve
Ussw 1 (@fnauanenssunisngeni 2534) 34. [Office of the Council of State,
Proposal on Revising Civil and Commercial Code Book | (Office of the Council of Sate
1991) 34].

> Ibid 309.

4 Ibid.

> Ibid.

% Ibid 311.
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4.4 Relation of Things and Property to Real Rights in the Thai Civil and
Commercial Code
4.4.1 Ownership (n55u8W3: Kammasit)

According to the Thai CCC, there is no provision for the definition of
ownership,”’ However, there is a provision in the Thai CCC that describes the concept
of ownership rights in Section 1336 of the Thai CCC as the right of the owner of the
property to use and dispose of a property under the limited scope of the law, including
the right to acquire fruits from the property. Moreover, ownership rights include the
right to follow and recover property from another person who detains it, as well as
the right to prevent unlawful interference.’*®

According to Phraya Manawaratchasewi’s Index of the Civil Code,
the reference foreign private laws for Section 1366 are Article 884 of the Finch Civil
Code, Section 757 of the German BGB, and Article 261 of the Japanese Civil Code.*”

Ownership rights in Thai law are considered property according to Section 138 of the
Thai CCC. However, it is important to note that the provisions in Book IV of Property,
specifically Section 1336, refer to 'ownership of property' rather than 'ownership of
things'. This is because Section 138 defines 'property’ to include both corporeal and
incorporeal property. Therefore, this term choice in the ownership provision presents
challenges in interpreting the nature of ownership rights under Thai law.**
According to Seni Pramoj, regarding the objects of ownership rights
in his legal textbooks on property. [Translated by author]
Although Section 1336 regarding the power of
ownership mentions the ownership of property, Section 99 [138]
included rights as incorporeal objects; Sections 100 [139] and 101 [140]
refer to rights that relate to ownership rights in land or immovable

property as well. According to the terms used, it may be understood

1 st wih, nssudns uiadedl 2 Tasensisuazionaisszneunisaounme
1ffAanT Un1INe18esITNAIEns 2562) 65 [Arnon Mamout, Ownership (2nd edn,
Textbook and teaching Materials Project, Faculty of Law Thammasat University 2019)
65].

%% Thai Civil and Commercial Code Section 1336.

¥ Department of Social Legal Studies, Philosophy, and History, Faculty of Law
Thammasat University (n 117) 230.

0 Arnon Mamout (n 337) 91-97.
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that a person may have ownership of an incorporeal object...
Considering this, it should be understood that ownership under Section
1336 is a real right to a corporeal object. Some of the powers listed are
powers that can be exercised only on corporeal objects, for example,
the power to follow and recover and the power to prevent. It is
impossible to think of returning an incorporeal object. Real rights in
incorporeal objects cannot occur without a doubt.>*

This Pramoj’s opinion that the object of the ownership right
according to Section 1336 is only referred to as corporeal objects was also accepted
among Thai scholars, for example Arnon Mamout,** and Sanankorn Sotthibandhu®®

However, some legal texts in Thai property law do not explicitly
address the concept of object of ownership, for instance:

According to Banyat Sucheewa mentioned that [Translated by
author] “Ownership right is the real rights that shows the belonging of the property; a
person can have ownership rights on every type of property...”

Thai law explains and accepts the concept of ownership as a real
right, mirroring the Donimium concept in Roman law. However, not all things under
Thai law have ownership rights; for example, ‘the lands with a certificate of land use’
or, in Thai, Nor. Sor.3 (1.8.3) land, which is the land to which the state allowed people
to belong and use, but there is no ownership right to the land. The person who owns
land under Nor.Sor.3 only has possessory rights over their land. The Supreme Court of
Thailand's precedents, particularly the judgements on sale-purchase contracts and
adverse possession, have influenced the concept of ownership in Thai law. There are
cases of company shares and intellectual property that have the most problems with
the concept of ownership.

The Thai CCC defines shares as a subsidiary investment unit of a
company. >** In other words, shares are the equity of the company to which the

shareholder belongs; the company has acquired the rights of being a shareholder, for

1 Seni Pramoj (n 5) 190-191.

32 Arnon Mamout (n 337) 91

**3Sanunkorn Sotthibandhu (n 4) 168.

*lanu $9ung, A195UI8UTENIANY VU ILUNIUAL NIEIYE 11 I UA UL UTH, (U
ased 11 9fussanis 2551) 209 [Sopon Rattanakorn, Textbook on Civil and
Commercial Code on Partnership and Limited Company (11th edn, Nitibannagarn
2008) 2091.
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example, the right to vote in the shareholder meeting or the right to receive dividends
from the company's profits. Thus, company shares can be considered incorporeal
property according to Section 138>*. The principle of real rights should not grant
ownership over them. However, the Thai Supreme Court's decisions accept the
existence of ownership rights, for example, on company shares.
Decision of the Thai Supreme Court No. 2391/2529
(A.D.1986) [Translated by Author] Trading shares on the stock exchange on
behalf of customers is a common practice. Both the company handling the
customer's share trading and the customer agree to abide by the agreed-upon
type, quantity, and price of shares for purchase or sale. The act of trading shares
on the stock exchange is legally distinct from the registration of share transfers.
The transfer of ownership of the shares occurs immediately upon their trade.
[Emphasis added]**
Decision of the Thai Supreme Court No. 3395/2529
(A.D.1986) When a petitioner knew and accepted a share transfer, it can be
assumed that he intended to keep it. Even though the transaction was void,
the petitioner has owned the shares for more than five years. Thus, the
petitioner shall acquire ownership of the shares by acquiring them. Therefore,
the official receiver must demand full payment of the partnership's value from
the petitioner. [Emphasis added] **
Decision of the Thai Supreme Court No. 695/2534
(A.D.1991) The fact that M. possessed of the said shares was an act of
concealment, not disclosure, not meeting the criteria that would allow M. to
gain ownership of the shares through adverse possession according to Civil
and Commercial Code, Section 1382. [Emphasis added]**®
According to Phraya Mananratchasewi's Civil Code index, the
provisions on company law in the Thai CCC originate not only from foreign private laws
but also from countries with civil law systems. Conversely, The Companies
Consolidation Act 1908', an English common law system, serves as a reference for the

concept of written law. Furthermore, the Thai drafter utilised the 'Bill of Exchange Act

** Ibid 278.

3% Decision of the Thai Supreme Court No. 2391/2529 (A.D.1986).
3" Decision of the Thai Supreme Court No. 3395/2529 (A.D.1986).
38 Decision of the Thai Supreme Court No. 695/2534 (A.D.1991).
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1882' as a model for the provision of a bill of exchange within the Thai CCC.>**
Therefore, even though there is no explicit provision on the concept of instruments,
it's possible that the Thai law also adopted the concept of 'instruments (mwm'ﬁm?‘iau
110).
Sahathon Rattanapaijit defines an instrument as a legal document
that encompasses both obligation rights and property rights. According to Section 1336
of the Thai CCC, the owner of an instrument possesses both obligation and property
rights, enabling them to claim the obligation from the person who owes them. They
also hold ownership of the instrument, enabling them to transfer, recover, or prevent
its use by another individual.>® thus, a share certificate is considered one of the
351

instruments in Thai law.

4.4.2 Possession (A59UAS8Y: Krobkrong)

According to Thai law, the concept of possession appears in the form
of possessory rights. Section 1367 states that “A person acquires possessory right by
holding a property with the intention of holding it for himself.”*** Thus, the concept
of possession in Thai law consists of two elements: the external element, which is the
action of holding, and the internal element, which is the intention to hold for the
possessor themselves. This concept is in line with Roman law's concepts of corpus
and animus.® Thai scholars continue to debate the nature of possessory rights in Thai
law due to the interpretation of ‘holding the property’ in Section 1367 of the Thai
CCC, which encompasses both corporeal and incorporeal property as defined by
Section 138.

The initial view was that, when Section 1367 employs the term
'property’, it encompasses both corporeal and incorporeal objects. This means that in

Thai law, rights can also be the objects of possession, even if they are not corporeal.

¥ See, Department of Social Legal Studies, Philosophy, and History, Faculty of Law
Thammasat University (n 117)141-142, 196-224.

20 gnsy Saulndng, nguanednag asasasuile, (Assnsmsuazionalsusenounis
dou Auzlffans NINe1SEsIINANERS, 2558) 12 [Sahathon Rattanapaijit, Law on
Negotiable instruments (Textbook and Teaching Materials Project, Faculty of Law,
Thammasat University, 2015) 12].

> Ibid.

*2 Thai Civil and Commercial Code section 1367.

*>% Seni Pramoj (n 5) 427-428.
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This is because the law's definition of property includes rights. Thus, it can be
considered that incorporeal objects can also be objects of possessory rights.>*
However, the second opinion argues that Section 1367 uses the term
'holding' itself to refer to the act of holding physical objects, a concept that can only
be applied to corporeal objects. Furthermore, if the term "property" encompasses
incorporeal property, which includes property rights, it will result in the phenomenon
of "right over right." Thus, the term ‘holding property’ according to Section 1367 shall

refer to only corporeal property (things) according to Section 137.%%

4.5 Concept of Things and Property to Specific Contracts in the Thai Civil and

Commercial Code

The Thai CCC codified the provisions on specific contracts in Book Il of
Specific Contracts (WWNWAFRYRY: Eakkatest-Sanya) For instance, the provisions on sale-
purchase (6481860’18: Sue-Khai), Hiring of property (191m3we: Chow-Sap) or Gift (l4: Hai).
This subject will include a discussion of the definition, general concept, object subject
matter, and other observations of sale-purchase, leasing of property, and gift in the
current Thai CCC.

4.5.1 Sale-Purchase (Fov1e: Sue-Khai)

In Thai law, the definition of Sale-Purchase (%@?JWEJ: Sue-Khai) is
defined in Section 453 of the Thai CCC.>*® In Thai law, the concept of sale-purchase
refers to the transfer of ownership of the property from the seller to the buyer, and
the buyer is obligated to pay the prices to the seller in exchange.

When focusing on the subject matter of a sale-purchase contract,
according to Section 453, the term ‘property’ can refer to both corporeal and

incorporeal property, according to Section 138.°" However, Section 453 also states

% Seni Pramoj (n 5) 453-454.

*>>Sanunkorn Sotthibandhu (n 4) 450-451.

%6 Thai Civil and Commercial Code Section 453 “Sale is a contract whereby a person,
called the seller, transfers to another person, called the buyer, the ownership of
property, and the buyer agrees to pay to the seller a price for it.”

ST ndn Lonasens, AosSule ove uanaeu 1% udaded 11 Ty 2564.) 52
[Pathaichit Eagjariyakorn, Textbook on Sale-purchase, Exchange, and Gift (11th edn,
Winyuchon 2021) 52].
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that the seller agrees to transfer ownership of property to the buyer, which is leading
to the problem of interpretation in Thai law.

The first view is that when the provision refers to ‘ownership of
property’, it implies that only corporeal objects can be the subject matter of a sale-
purchase contract.**® According to the principle of real rights, Therefore, the Thai CCC's
sale-purchase provision does not apply to contracts involving incorporeal objects, such
as property rights and intellectual property, or non-ownership entities like Nor.Sor.3
Gor. Land. The innominate contract®™’ or the law's most closely applicable provision,
as per Section 4 Paragraph 2, will apply to a contract that includes other property but
lacks ownership as its subject matter of sale. **°

However, the second opinion suggests that under Thai law, the
subject matter of a sale-purchase contract can encompass both corporeal and

incorporeal objects **!

and is not restricted to the ownership of the subject matter of
sale, as Section 456 also includes provisions for both movable and immovable
objects.** Thus, selling the incorporeal property is not contrary to the law, public

morals, or public order according to Section 150 of the Thai CCC.*** Moreover,

8 Sanunkorn Sotthibandhu, Kam Athibai Kodmai Laksana Sue Khai Laek Plean Hai
[Textbook on Sale-Purchas, Exchange and Gift Contract] (Winyuchon, 2023) 133-134
(mifuvinad Tanditus, Aresurenguiednvae 99718 uanideu bF @uindsd 10, ey
YU 2566) 133-134.

> Ibid 129-130.

360 Thai Civil and Commercial Code Section & “The law shall be applied in all cases
which fall within its provisions in accordance with the letter or the spirit of such
provision.

Where there exists no provision of law for application to a case, such case
shall be decided by reference to local custom. In the absence of such local custom,
the case shall be decided by analogy to the provision of law most closely applicable
thereto and, in the absence of such provision, by general principle of law.”
[Translated by Pinai Nanakorn, English Translation of the Civil and Commercial Code
of Thailand Book | and Book Il (With the official Thai Text (Winyuchon 2021) 29.]

1 Juey LSO, AI85UIEYTENIAN NI NIUAE W AlYE Fovre uanlseu 1 Ramindsi
10 dAUTIUINTT 2549) 39 [Wissanu Krea-ngam, Textbook on Civil and Commercial
Code: Sale-purchase, Exchange, and Gift (10th edn, Nitibannagarn) 391.

%62 Thai Civil and Commercial Code Section 456.

%53 Thai Civil and Commercial Code Section 150.
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according to Thai Supreme Court precedent, the Supreme Court has ruled on cases
involving sale-purchase contracts on incorporeal property, specifically contractual
rights. This ruling was made by applying the provisions on sale-purchase contracts
found in Book Ill of the Thai CCC.

Decision of the Thai Supreme Court no 1562/2530
[Translated and emphasized by the Author] Regulations of the Telephone
Organisation of Thailand on the telephone as the letter of the telephone do
not prohibit the transfer of telephone-hired rights. When the defendant has
agreed to transfer and sell telephone hired rights to the petitioner, the transfer
of telephone hired rights is complete since both parties have agreed to buy

and sell hired rights and deliver the telephone to the transferee...***

Decision of the Thai Supreme Court no. 5466/2539
[Translated and emphasized by the Author] The National Housing Authority's
right-to-hire-purchase contract allows for the purchase and sale of land and
buildings. As a result, an agreement is a sale of rights, even if it is not in writing.
However, once the parties have made the required payment for the sale-
purchase contract, it becomes legally binding. The plaintiff, therefore, has the

power to sue to enforce the contract...*®

Decision of the Thai Supreme Court no. 4503/2540
[Translated and emphasized by the Author] One can purchase and sell a type
of property known as hire-purchase rights. As a result, the contract for the sale
of a hire-purchase right between the plaintiff and the defendant is complete.
The purchase contract is not a sale-purchase contract that is subject to a

subsequent condition...**

The majority of Thai scholars believe that the provisions of a sale-
purchase contract do not apply to intellectual property in the case of intellectual

property, as a result of the specific form of intellectual property that is outlined in the

3% Decision of the Thai Supreme Court no 1562/2530 (A.D.1987)
%% Decision of the Thai Supreme Court no 5466/2539 (A.D.1996).
%% Decision of the Thai Supreme Court no. 4503/2540 (A.D.1998).
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specific laws on intellectual property®’ for example, the Copyright Act B.E.257 (A.D
1994), Trademark Act B.E.2534 (A.D. 1991), and Patent Act B.E.2522 (A.D. 1979).
However, there is the opinion on the contract of sale of exclusive rights of intellectual
property that could be applied with the sale-purchase contract by analogy as the

provision of law which is most closely applicable.*®

4.5.2 Hiring of Property (14195wd: Chow-Sap)
Section 453 of the Thai CCC established the definition of "Hiring of

property" in Thai law.>® A hire of property contract in Thai law is a contract in which
the hirer consents to the letter's use or advantage from the leased property for a
specified period. Nevertheless, Thai law does not mandate that the hirer must possess
ownership of the hired property.>”® A loan contract or deposit contract is defined as a
contract that permits another individual to use or benefit from the property without
compensation, as per Thai law.>"!

In accordance with Thai law, Section 537, the term "property" is
employed in relation to the subject matter of the hire of property contract, which
encompasses both corporeal and incorporeal objects. The hire of property is classified
as either movable property or immovable property under the law, which specifies
various contract forms. For instance, Section 456 paragraph 1 mandates that the sale
or purchase of immovable property be documented and registered by the appropriate

official >’

7 Wissanu Krea-ngam (n 361) 44;Pathaichit Eagjariyakorn (n 357) 57;Sanunkorn
Sotthibandhu (n 358) 127.

*%8Sanunkorn Sotthibandhu (n 358) 127.

%% Section 537 Thai Civil and Commercial Code, A hire of property is a contract
whereby a person, called the letter, agrees to let another person, called the hirer,
have the use or benefit of a property for a limited period of time and the hirer agrees
to pay rent therefore.

0 nTm 1BNASENS, AT UIY WNSHe Wite (Ruvindedi 22 YU 2563.) 22-23
[Pathaichit Eagjariyakorn, Textbook on Hire of property and Hire-purchase (22nd edn,
Winyuchon 2020) 22-23].

> bid 15.

%2 Thai Civil and commercial Code Section 456. A sale of immovable property is void

unless it is made in writing and registered by the competent official. The same rule
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When examining the subject matter of the hire of property in the
context of movable property, it is important to note that the movable property in
question must be predominantly non-consumable things that are either destroyed or
damaged during use,®” such as rice, oil, and charcoal. This is due to the fact that a
contract is considered a loan for consumption rather than a contract for the hire of
property in Thailand if it transfers consumable things to another party for use or
benefit.*™* Previously, the Thai CCC defined consumable things in Section 103. The
1992 amendment,*” removed the definition of consumable things; however, Thai
continues to regard the hire of property as the fundamental concept.*

The following matter to be addressed is the determination of
whether objects are corporeal or incorporeal. When the term "property" is employed,
the subsequent question is whether incorporeal property, such as intellectual property
or various property rights, can be rented, as per Section 537. There is no specific law
stating that such rentals of corporeal things are comparable to those in other countries.
However, there are opinions in Thai law that incorporeal property can also be hired,
as indicated by the interpretation.>’” As per the definition of Section 537, property
serves a purpose or provides an advantage. For commercial purposes, the lessee may
use and profit from incorporeal property such as copyrights or trademarks.*”

At present, there are special laws for some type of incorporeal
property; in the case of trademarks, a particular procedure has been specified
according to Section 68 of the Trademark Act B.E. 2522 (A.D. 1979), which must be
made in writing and registered with the officials.’”” Moreover, in 2019, Thailand

promulgated the Leasehold Property Act B.E.2562 (A.D.2019), which established a new

applies to ships or vessels of six tons and over, to steam launches or motorboats of
five tons and over, to floating houses and to beasts of burden.

5 aifwiinsal landwus, Aesuengnuiednualy wmsng wde (Ruredsit 9, Jynwy
2566) 75 [Sanunkorn Sotthibandhu, Textbook on Hire of property and Hire-pirchase
(9th edn, Winyuchon, 2023) 75].

> bid 33-34

3> Act Promulgation the Revised Provisions of Book | of the Civil and Commercial
Code B.E. 2535 (A.D.1992).

376 pathaichit Eagjariyakorn (n 370) 34.

" Sanunkorn Sotthibandhu (n 373) 74.

> Ibid 79.

3% Trademark Act B.E. 2522 (A.D.1979) Section 68.
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type of real rights called ‘leasehold’ (w%w&@aﬁw‘é: Sap-Ing-Sit) in Thai law. According to
Section 3 of the Leasehold Property Act B.E. 2562 (A.D. 2019), a leasehold property is
property based on the right to use immovable property in the act thereof **° and has
to make a request to the competent officials to establish the leasehold.*®!

4.5.3 Gift (1: Hai)

Section 521 of the Thai CCC defines a gift contract in Thai law.>® In
Thai law, a gift contract is a contract in which the benefactor transfers a property of
his own gratuitously to the donee. Contrary to a sale-purchase contract, the definition
of a gift contract in Section 521 of the Thai CCC does not specify the property's
ownership. Rather, it employs the term ‘property of his own,” which has a distinct
meaning from ownership.’® Therefore, the majority opinion among Thai academicians
is that the subject matter of a gift contract can be both corporeal and incorporeal
objects®™ in accordance with the term ‘property’ in Section 521, as prescribed by
Section 138 of the Thai CCC. As per Decision No. 321-322/2505 of the Thai Supreme
Court [Translated and emphasised by the author] “The mortgage land right is an
immovable property." The competent official must register this form of mortgage rights
grant in writing...”

In case the gift is an instrument, such as a bill of exchange, it is
required to deliver the instrument and inform the debtor of the right in writing in
accordance with Section 524.7® However, there is a problem with certain incorporeal
property, specifically the obligation rights, particularly in the context of claims. This is
due to the provision on the transfer of claims in Thai CCC Section 303-313, which
outlines a specific procedure and form for the transfer of claims. In this instance, Thai
academicians are of the opinion that it must be applied to the provision regarding the

transfer of claims, rather than the gift contract. The transfer of property is the sole

%80 | easehold Property Act B.E.2562 (A.D.2019) Section 3.

%81 | easehold Property Act B.E.2562 (A.D.2019) Section 4.

*#2 Thai Civil and Commercial Code Section 521 “A ¢ift is a contract whereby a
person. Called the donor, transfers gratuitously a property of his own to another
person, called the donee, and the donee accepts such property.”

%% Sanunkorn Sotthibandhu (n 358) 413.

384 pathaichit Eagjariyakorn (n 357) 383.

%% Thai Civil and Commercial Code Section 524. “If a right represented by a written
instrument is given, the gift is not valid unless such instrument is delivered to the
donee and the ¢ift is notified in writing to the debtor of the right.”
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requirement of Section 521, whereas the transfer of a claim necessitates a written
document, as stipulated in Section 306, Paragraph 1.7

Furthermore, in the case of intellectual property, the donor and the
transferor must follow the process in the specific laws, not the gift contract. For
example, if the donor is the patent holder, when transferring the patent right to
another person, Section 38 of the Patent Act B.E. 2522 (A.D. 1979) must also be
followed.

In conclusion, Section 521 of the Thai CCC allows both corporeal and
incorporeal objects to be the subject matter of a gift contract, as it pertains to the
donor's property and does not specify the specific process through special laws.
However, some Thai scholars have suggested that the gift contract should only apply
to corporeal objects, as there is no ownership of incorporeal objects. In the case of
incorporeal property, such as a claim or instrument, a specific law governs their

transfer.®’

4.6 Conclusion

The table below illustrates the development of the definition of things

and property in Thai law, based on everything previously discussed.

%% Thai Civil and Commercial Code Section 306 paragraph 1. “ The transfer of an
obligation performable to a specific creditor is not valid unless it is made in writing.
It can be set up against the debtor or third person only if a notice thereof has been
given to the debtor, or if the debtor has consented to the transfer. Such notice or
consent be in writing.”

*#TSanunkorn Sotthibandhu (n 373) 414.
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Table 2 Development of the Concept of Things and Property in Thai Law

Name of the Law Definition of Things Definition of Property

Law of Three Seals - No definition of Things and property
- Only classification of things to ‘thing with soul’ and ‘thing

without soul’

Thai  Penal Code | Section 6 (10) Things mean objects, which person can have
R.E.127 (A.D.1908) ownership, of or have the authority to be an owner e.g,
money, moveable thing, and immovable things., it shall be

considered as things defined in this section.

Thai CCC B.E.2466 Section 97 Things are Section 99 “Property in
(A.D.1923) corporeal objects only Genere” means those
and are either immovables | movable things which, in the

or movables. ordinary course of transaction,
are customarily determined

by number, weight or

measure.
Thai CCC B.E.2468 Section 98 Things, in the Section 99 Property includes
(A.D.1925) legal sense, are corporeal | things as well as incorporeal
objects. objects susceptible of having

a value and of being

appropriated
Thai CCC B.E.2535 Section 137 Things are Section 138 Property includes
(A.D.1992) corporeal objects. things as well as incorporeal

objects susceptible of having

a value and of being

appropriated.

The table above reveals that in the past, there was a lack of clear
separation between the definitions of property and other laws. The legal concept
places more emphasis on corporeal objects than incorporeal ones. Therefore, the
definition of 'Sap' in Thai law in the past refers to a corporeal object that was valued

according to the common sense of the general public at the time. The Law of Three
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Seals did not incorporate the concept of incorporeal property. On the other hand, the
Law of Three Seals focused on the division of things by separating things into living
things or non-living things as a benchmark.

However, the definition of things (Sap) in modern law was first defined in
the Criminal Code R.E.127 (A.D.1908) Section 6 (10) as an "objects, which a person can
have ownership of or authority over," referring to corporeal objects that a person can
have ownership rights over, including incorporeal objects that a person may own.
Therefore, it is evident that during that period, the concept of the Thai word 'Sap'
emerged and broadened to encompass incorporeal object for examples, shares or
electricity.

The phenomenon of interpreting the word things to include incorporeal
objects. In Roman law, the interpretation of the word res encompasses ius in re
(property rights). This interpretation also appears in modern law, particularly in private
law systems such as French law, Argentine law, and German law. This phenomenon
also manifested in the definition of things in the Penal Code R.E.127 (A.D.1908). Later,
in 1923, the Thai CCC clearly separated the definitions of things (Sap) and property
(Sapsin) for the first time, as stated in Sections 97 and 99, this is also considered the
first definition of the word property. It is important to note that the definition of
property in the Thai CCC of A.D. 1923 refers only to movable property; not every type
of thing is considered property.

However, the Thai CCC B.E. 2466 (A.D. 1923) was not enforced from the
reasons of contexts of law and political issues. In Thai CCC B.E. 2468 (A.D. 1925) Section
98, the drafter of the Thai CCC B.E. 2468 (A.D. 1925) revised the original Section 97 of
the Thai CCC B.E. 2466 (A.D. 1903). This revision included drafting new provisions
recarding Section 99's definition of property. These provisions continue to appear in
Section 137 and Section 138 of the current Thai CCC, with an important observation
namely:

First, Section 98 of the Thai CCC B.E. 2468 (A.D. 1925) includes the term 'in
the legal sense' in the definition of things, whereas section 137 of the current Thai CCC
omits it. This broadens the interpretation of things beyond their previous definition.
This further complicates the theoretical interpretation of what constitutes corporeal
objects under current Thai law.

According to the definition of things, if the definition of things is defined
only as ‘things are corporeal things’, everything that is a corporeal object, whether the
sun, the moon, or seas (things by nature) or illegal things, will be considered a thing in

the Thai CCC. However, these types of things are considered things outside of
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commerce according to the Thai CCC of 1925, Section 106, and the Thai CCC's revised
version of 1992, Section 143, which is contrary to the intention of the provision.

Moreover, both the Thai CCC from 1925 and its new revised version from
1992 adhere to the French concept of property, which considers things as one type of
property. The term ‘in the legal sense’ is significant to separate between things that
are considered property and things outside of commerce. In other words, ‘in the legal
sense’ refers to property in the definition of things and implies that things can have
value and be appropriated and considered property. Thus, the things outside of
commerce and property will be in opposition.

The second is the definition of property according to Section 99 of the CCC
B.E. 2466 (A.D. 1923) and Section 137 of the present Thai CCC characterises things as
property, implying that for something to qualify as things under Section 137, it must
share the same susceptibility to value and appropriateness likewise property under
Section 138. Conversely, the Thai CCC does not provide whether things need to be
"susceptible to having a value" or "of being appropriated," likewise property, is a matter
of debate. This leads to debates about whether all types of things under Section 137
are considered property under Section 138 or not until today.

In conclusion, it can be divided the development of the concept of things
and property into three significant eras. The first era is the ancient law era. The three
enacted laws divide the concept of things into 'things with soul' and 'things without
soul’, based on religious principles and local custom. The second era was a period of
legal transition, during which foreign concepts of things and property began to
influence Thai law. It appears in the definition of things in the Penal Code, R.S. 127, as
well as the CCC, B.E. 2446 (A.D. 1923). The third era, the current legal era, directly
transplanted the concept of things and property from foreign private law. The CCC
B.E.2468 (A.D.1925) and the current Thai CCC, which underwent revision in 1992, both
uphold this legal framework today.
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ANALYSIS AND DISCUSSION ON
THE CONCEPT OF THINGS PROPERTY IN THAI LAW

5.1 Comparative Analysis

From the Chapter 3 and this Chapter 4, The comparative analysis between

the concept of thing and property in Thai law and Foreign private law can be outlined

as follow.

5.1.1 Definitions

Table 3 Comparative on Definition of Things and Property Between Thai and

Foreign Laws

Name of the Law

Definition of Things

Definition of Property

French Law

French Civil Code

- Corporeal Objects corporeal
object which able to be
appropriated by human.

- Things and

objects which able to be

incorporeal

appropriated by human.
Section 516 All property is

movable or immovable

Argentine Civil Code
of 1871

2345

objects susceptible of having

Section Corporeal

a value are called things in
this Code.

2346  Immaterial

objects susceptible of having

Section

a value, and likewise things,

are called property (bienes).

German BGB

Section 90 Only corporeal
objects are things as defined

by law.

Japanese Civil Code

Article 85 The term “things”
as used in this Code means

corporeal objects.

Thai Penal Code

R.E.127 (A.D.1908)

Section 6 (10) Things mean objects, which person can have

ownership, of or have the authority to be an owner e.g,

money, moveable thing, and immovable things., it shall be

considered as things defined in this section
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Name of the Law Definition of Things Definition of Property
Thai CCC B.E.2466 | Section 97 Things are Section 99 “Property in
(A.D.1923) corporeal objects only and Genere” means those
are either immovables or movable things which, in
movables. the ordinary course of
transaction, are customarily
determined by number,
weight or measure.
Thai CCC B.E.2468 | Section 98 Things, in the Section 99 Property includes
(A.D.1925) legal sense, are corporeal things as well as incorporeal
objects. objects susceptible of
having a value and of being
appropriated
Thai CCC B.E.2535 | Section 137 Things are Section 138 Property
(1992) corporeal objects. includes things as well as
incorporeal objects
susceptible of having a
value and of being
appropriated.

Regarding things, the definition of things in Thai law was first enacted in
the Thai Penal Code of R.E. 127 (A.D.1908). However, the definition of 'things’ in such
code has a broader meaning than the definition of 'things' in the current Thai CCC, as
‘things’ covers things as well as incorporeal objects, which person can have ownership,
of or have the authority to be an owner.

Section 97 of the Thai CCC of B.E. 2466 (A.D.1923), which is also the
classification of things provision, is comparable to the classification of property
according to Article 516 of the French Civil Code. This similarity can be supported by
historical fact. French Law influenced the Thai CCC of B.E. 2466 (A.D.1923), as
evidenced by the involvement of a French drafter during the drafting period. Section
97 of the Thai CCC of B.E. 2466 (A.D.1923), contains regulations for corporeal things
that are identical to Section 90 of the German BGB. The definition of things in the CCC
of B.E. 2466 (A.D.1925), was evidently influenced by the French Civil Code and the
German Civil Code. While the origin of Thai CCC of B.E. 2468 (A.D.1925), evidently
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shows that it directly adopted from Section 90 of the German Civil Code and Article
85 of the Japanese Civil Code.

The definition of property in the CCC B.E. 2466 (A.D.1923) Section 99
exclusively pertains to only movable things, which are corporeal objects in the ordinary
course of transaction and are customarily determined by number, weight, or measure,
but the definition of property did not include immovable things and incorporeal
objects.

In opposition, Section 99 of the CCC, B.E. 2468 (A.D.1925), and
Section 138 of the revised Thai CCC, B.E. 2535 (A.D.1992), defined property differently.
Both laws transplanted the issue regarding “susceptibility to having a value” from
Article 2346 of the Argentine Civil Code and the definition of corporeal and incorporeal
objects that are “able to be appropriated” from the French legal principle. This is the
current definition of property in Thai law.

An observation can be made that the definition of things in the
current Thai CCC was received from legal systems in the Germanic legal family,
specifically German law and Japanese law. Interestingly, both of such laws do not
provide a definition of property in their civil codes. However, Thailand received the
concept of property from countries that follow the Romanistic legal family, which is
influenced by the French concept of property (Biens). Specifically, Thailand was
inspired by from the French Civil Code and the Argentine Civil Code and adopted the
definition of property from the Argentine Civil Code combined with the French legal
principle.

5.1.2 Property Rights
5.1.2.1 Ownership
Table 4 Comparative on Provisions of Ownership Right Between Thai and

Foreign Laws

Name of the Law Definition of ownership

French Civil Code Article 544 Ownership is the right of enjoyment and
disposing of a thing in the most unlimited manner,
provided the thing is not made use of in a manner
forbidden by law or regulation.

Article 546. The ownership of thing whether it is

movable or immovable, gives the owner right to all

that it produces
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Name of the Law Definition of ownership

Argentine Civil Code Article 2540 [2506] Ownership is the real right by
virtue of which thing is subject to the will and action
of a person.

Article 2547 [2513]. The right to possess the thing,
to dispose of or benefit there from, to use and enjoy
it, according to the will of the owner, is inherent in

ownership. The owner may change its nature

German Civil Code Section 903 Powers of the owner. The owner of a
thing may, to the extent that a statute or third-party
rights does not conflict with this, deal with the thing
at their discretion and exclude others from
exercising any influence whatsoever. In exercising
their powers, the owner of an animal is to take into
account the special provisions for the protection of

animals.

Japanese Civil Code Article 206 An owner has the rights to freely use,
obtain profit from and dispose of the Thing owned,
subject to the restrictions prescribed by laws and
regulations

Thai CCC Section 1336. Within the limits of law, the owner of
property has the right to use and dispose of it and

acquires its fruits; he has the right to follow and
recover it from any person not entitled to detain it,
and has the right to prevent unlawful interference
with it

Regarding the provisions on the concept of ownership, it has
been observed that Section 1336 of the Thai CCC is the only provision that employs
the term ‘property’ to denote the object of ownership in the Civil Code. In contrast,
other countries' laws utilize the term ‘things’ aligned with the principle of Real Rights,
stating that the object of rights must be a corporeal object. Ownership, being a type
of Real Rights, falls under this principle as well.
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5.1.2.2 Possession

Table 5 Comparative on Provisions of Possession Between Thai and Foreign Laws

Name of the Law Definition of ownership

French Civil Code Article 2255 [2228] Possession means either the
detention or the enjoyment of a thing or of a right
by a person who actually has or enjoyment the

Argentine Civil Code Article 2385 [2351] There is possession of things

when a person has a thing in his power, for himself

or for another, with the intention of subjecting it to

the exercise of a right of property.

German Civil Code Section 854 Acquisition of possession

(1) Possession of a thing is acquired by obtaining
actual control of the thing.

(2) Agreement between the previous possessor and
the acquirer is sufficient for acquisition if the
acquirer is in a position to exercise control over the
thing

Japanese Civil Code Article 180 Possessory rights shall be acquired by
holding Thing with an intention to

do so on one's own behalf.

Article 205 The provisions of this Chapter shall apply
mutatis mutandis to cases where a person exercises
his/her property rights with an intention to do so on
his/her own behalf.

Thai CCC Section 1367. A person acquires possessory right by

holding a property with the intention of holding it

for himself

A comparison of the provisions on the acquisition of
possessory rights reveals that French Civil law, Argentine Civil law, Japanese Civil law,
and Thai CCC share similar characteristics. Possession must consist of both holding and

physical control over the object to be possessed (corpus), as well as the intention to
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possess for oneself (animus). Conversely, in Germany, possessory rights are not
acquired through intention.

However, when it comes to the object of possession, French
law explicitly stipulates in Article 2225 [2228] that rights can also be the object of
possession, which is consistent with the concept of quasi-possession in Roman law.

Japanese law has accepted this concept by dividing it into two
articles: Article 201 for the possession of physical property and Article 205 for the
mutatis mutandis application of possession requirements to property rights. In the
case of Argentine Civil Law and German Civil law, both countries employ the phrase
'things' as the object of possession, but in interpretation, the term 'things' in Argentine
law includes rights, whilst in German law, it solely refers to corporeal objects.

It is important to observe that Thailand derived the provisions
of Section 1367 from the draft of Article 180 of the Japanese Civil Code in the context
of Thai law. Nevertheless, the Thai CCC does not contain distinct provisions regarding
the ownership of rights, as does Japanese law. Instead, it employs the term ‘property’
(n$Wdan) as the object of possession in Section 1367, the sole law that employs the
term "property" in its provisions regarding this matter.

5.1.3 Specific contracts
5.1.3.1 Sale Contract

Table 6 Comparative on Definition of Sale-Purchase Contract Between Thai and

Foreign Laws

Name of the Law Definition of ownership

French Civil Code Article 1582 A sale is an agreement by which the
one person binds himself to deliver a thing, and the
other party agrees to pay for it. A Sale may be
carried out by a document drawn up by a notary or
by one merely signed by the parties

Argentine Civil Code Article 1357 [1323]. There is a purchase and sale

when one of the parties engage to transfer to

another the ownership of a thing, and the latter
engages to receive it and pay therefor a certain price

in money.
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Name of the Law Definition of ownership

German Civil Code Section 433 Contractual duties typical for a
purchase agreement (1) By a purchase agreement,
the seller of a thing is obliged to deliver the thing to
the buyer and to procure ownership of the thing for
the buyer. The seller is to procure the thing for the
buyer free from material defects and defects of title.
(2) The buyer is obliged to pay the seller the agreed
purchase price and to accept delivery of the thing

purchased

Japanese Civil Code Article 555 A Sale takes effect when one of the
parties agrees to transfer a property right to the
other party, and the latter agrees to pay him the

purchase money for it.

Thai CCC 453. Sale is a contract whereby a person, called the
seller, transfers to another person, called the buyer,
the ownership of property, and the buyer agrees to

pay to the seller a price for it.

The provisions defined contract of sale can be classified into
two categories. The initial category pertains to a sales agreement that emphasizes the
‘transfer' of the property being sold, specifically, Article 1582 of French Civil Law and
Section 433 of German Civil Law. The second category pertains to a contract of sale in
which the seller is obligated to transfer property rights to the buyer. This category can
be further divided into two subcategories. The first subcategory involves a contract of
sale, where the seller must transfer ownership of the specific object being sold, as
stated in Article 1357 [1323] of Argentine Civil law and Section 453 of Thai Civil and
Commercial law. The second subcategory involves a contract of sale, where the seller
must transfer property rights without specifying the type of right, as outlined in Article
555 of Japanese Civil law. However, it is worth mentioning the uniqueness of the use
of the term 'property' in Thai Civil and Commercial law.

This is in the section that defines a contract of sale, specifically
referring to 'ownership of property'. In contrast, other laws in the same category, like

Argentine Civil law, use the term 'ownership of a thing'.
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5.1.3.2 Hiring of Property (Lease)

Table 7 Comparative on Definition of Hire of Property (lease) Between Thai and

Foreign Laws

Name of the Law Definition of ownership

French Civil Code Article 1709 The hiring of thing is a contract whereby
one of the parties binds himself to let the other
party enjoy the use of a thing for a certain period in
exchange for certain price which the other party
bind himself to pay him.

Argentine Civil Code Article 1527 [1493]. There is a lease or hire when

two parties mutually bind themselves, one to grant

the use or enjoyment of a thing, or to do a piece of
work, or to render a service; and the other to pay a
stated price in money for such use, enjoyment, work
or service. The person who pays the price, is called
in this Code the lessee, tenant, or hirer, and the
person who receives it, the lessor or owner. The
price is also called lease or rental.

German Civil Code Section 535

Contents and primary duties of the lease agreement

(1) A lease agreement imposes on the lessor a duty
to grant the lessee use of the leased property for
the lease period. The lessor is to make available the
leased property to the lessee in a condition suitable
for use as contractually agreed and maintain it in
this condition for the lease period. The lessor is to
bear all costs to which the leased property is
subject.

(2) The lessee is obliged to pay the lessor the agreed

rent
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Name of the Law Definition of ownership

Japanese Civil Code Article 601 The Hiring takes effect when one of the
parties agree to let the other party use and take the
profit of a things belonging to him and the other
party agree to pay him a rent for it.

Thai CCC 537. A hire of property is a contract whereby a
person, called the letter, agrees to let another
person, called the hirer, have the use or benefit of

a property for a limited period of time and the hirer

agrees to pay rent therefore.

The table reveals a shared characteristic among the definitions
of hire of property (lease) in different countries, which is the granting of the lessee's
right to utilize or derive advantages from the leased item, while the lessor receives
remuneration. However, while contemplating the subject matter of the leasing
agreement, it can be categorized into two distinct groups: The first category consists of
legal systems that employ the term ‘things’ as the subject of the lease agreement.
This category encompasses French Civil Code, Argentine Civil Code, and Japanese Civil
Code. Another group consists of countries, such as German Civil Code and Thai CCC,
that utilize the term ‘property’ as the object of the lease contract in their respective
legal systems. Nevertheless, within the legal framework of the countries that employ
the term ‘things’ in lease agreements, the term is understood to encompass not only
physical possessions but also the associated rights and assets. Ultimately, it is
discovered that the laws of all the sample countries allow for the object of a contract

to encompass both physical objects and incorporeal rights.
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5.1.3.3 Gift (Donation)

Table 8 Comparative on Definition of Gift (donation) Contract Between Thai and

Foreign Laws

Name of the Law Definition of ownership

French Civil Code Article 711, Ownership is acquired and transferred
by succession, by donation inter vivos, by will, and
by a contract.

Article 894 A donation inter vivos is an irrevocable
act of transfer whereby the donor ipso facto divest
himself, in favour of the donee, of the subject-
matter of the gift.

Argentine Civil Code Article 1823 [1789]. There is a donation when a

person by an act inler vivos, transfers the ownership

of a thing to another gratuitously of his own free
will.

Article 1833 [1799]. Things which can be sold can be
donated.

Article 1834 [1800]. Donations can comprise only
the present property of the donor, and if they also
include future property, they are void as to the
latter. Donations of all present property are valid if
the donors reserve the usufruct, or an adequate
amount to provide for their needs, and reserving the
rights of their creditors and of their heirs,

descendants, or legitimate ascendants.

Article 1835 [1801]. The donor may reserve for
himself the usufruct of the property donated or

dispose thereof in favor of a third person.
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Name of the Law Definition of ownership

German Civil Code Section 516 Concept of donation (1) A disposition by
means of which someone, using their own assets,
enriches another person is a donation if both parties
are in agreement that the disposition occurs
gratuitously. (2) If the disposition has occurred
without the intention of the other party, then the
donor may, specifying a reasonable time limit,
request the other party to make a declaration as to
acceptance. Upon expiry of the period of time, the
donation is deemed to be accepted unless the
other party has previously rejected it. In the case of
rejection, surrender of what has been bestowed
may be demanded in accordance with the

provisions on the surrender of unjust enrichment.

Japanese Civil Code | Article 549 Gift take effect when one of the parties
concerned express his intention to give property

gratuitously and the other party accepts it.

Thai CCC Section 521. A gift is a contract whereby a person.
Called the donor, transfers gratuitously a property
of his own to another person, called the donee, and

the donee accepts such property.

From the table above, it can be seen that gift contracts in all
countries have common elements. It must be a donation during life (donation inter
vivos), not a donation after death because, in such a case, it must be in accordance
with the provisions regarding wills. There must be an acceptance from the donee to
such giving. However, some elements may differ in each country’s law. In particular,
there is the different in the time when the contract will be considered valid. For Thai
law, French law, and Argentine law, the contract will be valid when the donor delivers
the property to the recipient.

Japanese law, on the other hand, states that the gift contract
is effective when the donor expresses his intention to give the property to the donee

and the donee expresses the intention to accept such property. The object of the gift
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contract is property. It can be either corporeal or incorporeal objects which. In Thai

law, the word 'property’ is used in Section 521 as well.

5.2 Discussion on Problems on the Concept of Things and property in Thai Law

5.2.1 Discussion on Definition of Things and Property

An issue with the definitions of things and property in the current
Thai CCC arises from the incorporation of distinct foreign private laws in the provisions
that define ‘things’ and the provisions that define ‘property’ .When the drafters of the
Thai CCC incorporated the French legal concepts and laws that define property into
Thai law, they should have ensured that the provisions defining things were aligned
with the French conceptions of ‘Things as property’ and ‘Things in the civil law’.
Nevertheless, when it comes to defining things, the drafters made the decision to
adopt the law from the German Civil Code (BGB) and the Japanese Civil Code, both of
which lack sections that explicitly define property. Therefore, the Thai CCC definition
of things does not require it to be "able to be appropriated" or "susceptible of having
a value" in order to align with the definition of property. This is contrary to Article 2345
of the Argentine Civil Code, which explicitly states that things must be "susceptible of
having a value" similar to property defined in Article 2346, and that things are
considered a part of property.

Furthermore, with regards to the subject of ‘Things in the Civil Law’,
the existing Thai CCC, which underwent revision in 1992, provides a definition of things
in Section 137. The definition was revised by removing the words ‘in the legal sense’,
leading to a wider understanding of things. If an individual focusses on just one clause,
it may be interpreted that corporeal things are considered things based on the
definition provided in Section 137. However, in fact, the scope of things as defined in
Section 137 should be restricted to things that are considered property, specifically
referring to things in the legal sense that the law recognises and considers as things in
commerce implicitly. By implementing this approach, a precise differentiation can be
established between the definitions of things in commerce or things as property and
things outside commerce, as already defined in Section 143 of the Thai CCC.

The issue with the definitions of things and property in Thai CCC
stems from the discrepancy between the concepts of the countries that influenced
the reception of legal principles in the provisions on things, and the provisions that
define property in the Thai CCC.
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5.2.2 Discussion on Objects of Right in Property Rights

The issue of objects of rights under Thai property law is primarily
rooted in the provisions of the Thai CCC, Book IV. These provisions use the term
'property’ as the object of rights in various provisions, without considering the nature
of rights or the principles of real rights. Essentially, a corporeal object is the only thing
that can be the subject of real rights. Section 1336 of the law refers to ownership as
'property’, resulting in the Thai Supreme Court having to apply and make judgements
regarding incorporeal objects such as shares. This means that shares can be acquired
for ownership rights by adverse possession, even though the law does not explicitly
state that company shares have ownership. However, when it comes to other forms
of property, such as intellectual property, the Thai Supreme Court firmly maintains
that there is no ownership over intellectual property for the reason that there are
incorporeal objects. This is despite the fact that both types of incorporeal objects
should not be subject to ownership or acquisition through legal or factual means.

The issue of possession is another significant concern. While the term
‘property’ is employed in the provisions of Section 1367 regarding the acquisition of
possessory rights, which encompasses both corporeal and incorporeal objects, it is
crucial to note that the Thai CCC drafters did not incorporate Article 205 regarding the
mutatis mutandis application of possession to property rights when they adopted
Article 180 of the Japanese Civil Code as a model for drafting. Rather, the drafters
opted to employ the term "property" as the object of possessory rights under Section
1367. From this perspective, the law may be extended to encompass intangible
property; however, the application of the law in accordance with the provisions and
mutatis mutandis may differ. The application of the Thai CCC's provisions on the
mutatis mutandis application of possession provisions to property rights, similar to the
Japanese Civil Code, would not be a matter of consideration in the event that there is
no physical holding. Conversely, the interpretation of the fact that rights cannot be
physically held is complicated by the application of Section 1367 to both things and
rights simultaneously. It becomes a matter of interpretation within the legal system.

5.2.3 Discussion on Subject-Matter of Specific Contracts

Among the provisions about specific contracts, the contract under
Thai CCC that gains the most concern is the sale contract. he reasons for this is that
the definition outlined in Section 453 of the Thai CCC is specifically tied to the transfer
of ownership of the property involved in the contract. However, the inclusion of
property types that lack inherent ownership, such as property rights or other

incorporeal property, including cases where legal ownership is absent, such as land
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with Nor Sor 3 Gor, will inevitably lead to complications in the application of Section
453's definition. French and German law employ the phrase 'deliver' rather than
'transferring ownership' in their definition of sales legislation, in contrast to Thai law or
Argentine law. The selection of such terminology offers versatility, allowing it to
encompass more than only property that is owned. Furthermore, the utilization of the
term 'things' in legal methods can be understood to encompass rights or other entities
that are the focus of a sales agreement, without impacting the fundamental concept
of actual rights. Thailand's use of the term "transfer of ownership" in property has
resulted in a situation where certain scholars and court rulings believe that shares,
being incorporeal property, can be owned. This perspective contradicts the concept
of real rights.

According to the Japanese Civil Code, it appears that describing a
sale as a 'transfer of property rights' is a more intriguing and suitable description than
defining it as a transfer of ownership in a property. The absence of a requirement to
describe the sort of property rights being transferred enables greater flexibility in the
use of the sale definition and minimizes issues in interpretation. Hence, it might be
imperative to reassess the meaning of a sales contract according to the Thai CCC.

In practice, Things, rights, corporeal objects, or incorporeal objects,
can all be the subject of a sale contract without being exclusively associated with the
transfer of ownership. It is imperative to revise the definition of Section 453 in the Thai
CCC to align with the prevailing business and technology circumstances.

From the author’s viewpoint, the current laws concerning leasing
contracts may already be adequate. Nevertheless, the present application of the term
'property’, which encompasses a wider scope than 'things' , may engender arguments
in specific instances. Moreover, Thailand lacks explicit regulations on the leasing of
rights or incorporeal objects. As technology breakthroughs, incorporeal objects or
digital assets have the potential to disrupt the use of different properties.

Presently, agreements for the use of these property frequently take
the form of unspecified contracts or contracts for services, which may be enhanced
with clauses addressing situations where the leased object has a right on intellectual
property to enhance clarity. The author posits that there may be inherent systemic
difficulties with the current requirements of gift contracts. Section 521 employs the
term 'property' to encompass a range of property rights, including intellectual property
rishts and claims. Each of these rights has distinct regulations governing their transfer.

One possible approach to enhance user comprehension is to include provisions
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explicitly stating that the transfer of indicated rights must adhere to specific legislation

or include provisions that provide clarification on current regulations.

5.3 Conclusion

Considering the discussions in this chapter, it might be concluded that the
concept of things (Sap) and property (Sapsin) in Thai CCC faces problems in three main
areas: definitions, provisions on property, and provisions on specific contracts.

The primary source of difficulties in comprehending the concepts of things
and property in Thailand arises from the definitions of things and property, which are
somewhat incongruous due to the design of laws that borrowed templates from
countries with divergent views.

An extensively discussed matter is the classification of different forms of
energy, such as electricity, in relation to the legal definition of things as outlined in the
Criminal Code R.E. 127. (A.D.1908) It has been discovered that the definition of things
in this code is more boarder than the term in the Thai CCC.

Presently, there is a contentious discussion on the definition of the term
'corporeal object' and the appropriate criteria for its classification. This is because if it
satisfies the criteria outlined in Section 6 (10) of the Criminal Code R.E. 127 (A.D.1908),
which encompasses a wide range of objects, which person can have ownership, of or
have the authority to be an owner, it would be more appropriate than the current
definition of things in the Thai CCC for application in the context of criminal law.

The utilization of the term ‘property’ in multiple provisions of the Thai
CCC, specifically in Book Il of Specific Contracts and Book 4 of Property, poses
challenges in both theoretical and practical interpretation. In the foreign civil codes for
examples, the French Civil Code, the German Civil Code, or the Japanese Civil Code,
where the term ‘property’ is not defined, interpreting it to include rights over things
or property is a method of interpreting a narrower term to be broader in accordance
with the intent of the law. This approach is consistent with the civil law legal
methodology, rather than using a broad term like ‘property’ and leaving it up to the
users to determine whether it refers only to things, rights, or incorporeal property. The
latter approach appears to facilitate the departure from legal principles, as seen in the
case of Thai Law where the term ‘property’ is used in different provisions. This leads
to the application of the law in a manner that contradicts other legal principles, such
as ownership of incorporeal property for examples, shares, or adverse possession of

shares.
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The issues mentioned stem from the fact that the Thai CCC consistently
employs the term property in various laws without considering the real rights
associated with the property in question. Furthermore, Thai legislation lacks provisions
for quasi-possession or possession of rights based on the principle of quasi-possession,
comparable to the approach taken by Japanese law, which served as a reference
during the development of Section 1367. This is an additional issue contributing to the
ongoing dispute on the object of possession.

Furthermore, regarding the provisions in specific contracts, the definition
of a sale-purchase contract in Thai CCC law appears to be more troublesome than the
definitions of other contracts mentioned. This is because Thai CCC stipulates that a
sale must 'transfer the ownership of property'. This phrasing is incongruous with current
circumstances and fails to accommodate other contractual subjects that may lack
ownership, regardless of whether they are corporeal or incorporeal objects. Essentially,
a sale involves the complete and direct transfer of property from the seller to the
buyer in exchange for a mutually agreed-upon price. The purchaser will have the ability
to utilize, transfer, dispose of, or terminate ownership of the said property, regardless
of whether it is corporeal or incorporeal objects. When examining the concept of a
sales contract according to Article 555 of the Japanese Civil Code, it appears more
suitable and adaptable for future property sales contracts to employ the word

‘property rights’ rather than ‘ownership of property’.
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CHAPTER 6
CONCLUSION AND RECOMMENDATIONS

6.1 Conclusion

The concept of things has been deeply interconnected with the human
race for an extensive duration. Humans acknowledge and appreciate the possession
of their resources and tools, therefore developing a sense of value and importance
towards these belongings. While the concept of property has changed throughout
history, particularly throughout the tribal and kingdom eras. Notably, the concept of
things and real right in Roman law has played a vital role in its systematic development.
The concept of Property has been progressively refined in the Conceptual Phase
through many schools of thought, leading to its current existence.

Following this, the concept of things and property as appeared in Roman
law and the Conceptual Phase were incorporated into modemn civil codes, beginning
with the creation of the French Civil Code and the German BGB. These two codes,
namely the Romanistic legal family and the Germanic legal family, are widely regarded
as the most influential civil codes for the development of current civil codes in the
civil law system worldwide. They have served as prototypes for several civil codes,
including the Argentine Civil Code and the Japanese Civil Code.

In Thai law before the modernisation of legal system, the concept of things
and property was rooted in traditional Thai customs and influenced by Brahminism
and Buddhism. This can be seen in the Law of Three Seals, which introduced the
distinction between ‘things with soul’ and ‘things without soul’. However, the concept
of property rights did not encompass the ideas of ownership or possessory rights as
found in modern law. Nevertheless, fundamental contracts pertaining to property, such
as sales contracts, property leases, and gifts, have existed since the era of the Law of
Three Seals.

Nevertheless, Thailand's losing extraterritorial powers to foreign countries
subsequent to the signing of the Bowring Treaty played a pivotal role in prompting the
country to initiate a comprehensive overhaul of its bureaucratic structure. This
encompassed reforms in the legal system, judicial system, and legal codes. During the
initial phase, Thailand enlisted the services of European legal advisers to offer guidance
on setting up the administrative framework and formulating legislation. With the
establishment of the Ministry of Justice's law school, the government started producing

Thai legal professionals domestically. During that period, Western legal principles of
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things and property began to be introduced into the Thai school system, coinciding
with the development of legal codes in Thailand.

In the initial phase of Thai legal codification, the Thai government used
European legal jurists who were largely tasked with authoring the codes. The process
of incorporating foreign laws into Thai written law commenced during this period,
commencing with the introduction of the Thai Penal Code of R.E. 127 (A.D.1908), which
served as Thailand's first modern legal code. This code successfully integrated the
original provisions from the Law of the Three Seals with modern legal principles and
term ‘things’ was initially defined in the Penal Code of R.E. 127.

Subsequently, the Thai government formed a commission of French
drafters to prepare the Thai CCC. The process of creating a draft was postponed and
encountered difficulties. Subsequently, the CCC B.E. 2466 (A.D.1923) was finalized,
encompassing the initial two volumes: Book I: General Principles and Book II:
Obligations. Nevertheless, the Thai CCC B.E. 2466 (A.D.1923) faced opposition from
several sectors due to its substance and political reasons, primarily because it exhibited
a significant influence from French law. As a result, there was a postponement in
implementing the CCC B.E. 2466 (A.D.1925), the request was made to create a new
CCC, specifically the new CCC B.E. 2468 (A.D.1925), with the majority of the committee
members being Thai. Consequently, the concepts of things and property as defined in
the CCC B.E. 2466 were effectively terminated.

The Thai drafters utilized the method of legal transplantation from various
foreign laws, such as French law, German law, Japanese law, Argentinian law, English
law, etc., as models for promptly drafting the new Thai CCC, given the time constraints.
This measure was implemented to mitigate the excessive dominance of French law
influence in Thai law, as exemplified by the CCC B.E. 2466 (A.D.1923) The Thai CCC of
1925 could be described as nearly identical to the English translations of foreign laws
that were incorporated into the initial draft of the Thai CCC, which was originally
composed in English and later translated into Thai.

An important issue that emerged was that the Drafting Committee used
laws from different countries as models for legal transplanting in the Thai CCC B.E.
2468 (A.D. 1925). While it successfully addressed the issue of excessive influence from
any one foreign law, it led to certain sections becoming incongruous as a result of
transplanting laws from countries with divergent concepts or belonging to distinct legal
lineages. For instance, the provision that establish the definition of things were
transplanted from the German Civil Code (Blirgerliches Gesetzbuch) and the Japanese

Civil Code, both of which lack provisions explicitly defining the term ‘property’.
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Nevertheless, the provision regarding property were transplanted from the French Civil
Code and the Argentine Civil Code, which have distinct definitions of things compared
to the German and Japanese Civil Codes. This has resulted in difficulties in describing
the correlation between things and property in the existing Thai legal framework.

Furthermore, following the enactment of the new Thai Criminal Code in
1956 (B.E. 2499) as a replacement for the Thai Penal Code of R.E. 127 (A.D.1908), the
definition of things was no longer included in the new Criminal Code. This matter has
resulted in difficulties in comprehending criminal offences, particularly those relating
to things, as many offences specify the object of protection as ‘things,” akin to the
stipulations in Thai Penal Code R.E. 127. The concept of things in Section 6 (10) of the
Thai Penal Code encompasses a wider scope than the definition of things in Section
98 of the Thai CCC B.E. 2468 and Section 137 of the Thai CCC B.E. 2535 (A.D.1992).

Consequently, the extent of legal enforcement in relation to offences
against property has become more limited. According to the principle of Nullum
Crimen Nulla Poena Sine Lege (no crime, no punishment without law), the term in the
Thai criminal code used the term ‘things’ not ‘property which has to interpret
following the definition of things in the Thai CCC. As a result, there have been
controversial and debated instances of electricity theft and other energy-related
substances to this day.

An important concern arises regarding the identification of the object of
rights entitlements in Books Il and IV. These books employ the term ‘property’ without
considering the real rights over objects or extracting only certain provisions from foreign
laws without considering other relevant provisions in those laws. This leads to skewed
interpretations and currently poses issues in interpretation. One explanation for this is
that the Thai CCC was divided into different books, with Books | to Book Il being drafted
and published before Book IV, which deals with Property. Consequently, numerous
expressions in Book Il exhibit contradictory usage of the word ‘property’ in relation to
the principles of property law. Subsequently, while Book IV on Property was being
compiled, the term ‘property’ was included in the provisions to maintain consistency
with the prior provision found in other books.

The final issue pertains to the revision of the CCC, specifically Book I, which
took place in 1992. The revision made in Section 137, which removed the phrase ‘in
the legal sense,” had an impact on the understanding and interpretation of the concept
of things within the legal framework. Section 143 of the Thai CCC includes a provision
regarding things outside of commerce. Retaining the phrase ‘in the legal sense’ in this

provision enhances systematic comprehension. It allows for a clear explanation that

Ref. code: 25666501040049BSD



113

all property referred to in the Thai Civil Code pertains to only legal things, excluding
other corporeal objects that are considered things outside of commerce.

In conclusion, the Legal transplantation of foreign laws into the Thai CCC
has resulted in difficulties when it comes to implementing and understanding existing
Thai legislation. The drafting committee had a restricted timeframe to compose the
CCC due to Thailand's loss of extraterritoriality. As a consequence, legislation from
different foreign countries with varying perspectives on the same matter was
transplanted without thorough examination of their coherence. Furthermore, the
individual publication of each Book of the Thai CCC led to a lack of consistency in the
treatment of property across the Book and prevented a comprehensive examination
of the topic in the CCC. This has led to difficulties in the interpretation of the concept
of things and property in the existing Thai legislation.

6.2 Recommendations

It is evident that all the issues addressed stem from sections in the Thai
CCC. Based on the aforementioned findings, the author proposes the following
recommendations for enhancing the regulations pertaining to things and property:

1) Revise Section 137 of the Thai CCC by incorporating the guidelines
outlined in Section 98. Specifically, include additional text that aligns with the
definition of property as stated in Section 138.

Previous

“Section 137 Things are corporeal objects.”

Suggested
“Section 137 Things, in the legal sense, are corporeal objects

susceptible of having a value and of being appropriated
2) Amend the provisions of Thai Criminal Code on the provision on
definition or the provisions on offense on theft
2.1) Suggesting the new provision on Section 1 (19) in accordance
with Section 6 (10) of the Penal Code R.E 127, which defines property, for the
purpose of addressing property-related offenses. The inclusion should

encompass the following:

Suggested (1)
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“Section 1 (19) Things mean objects, which person can
have ownership, of or have the authority to be an owner e.g., money,
moveable thing, and immovable things, it shall be considered as things
defined in this section.”

2.2) Suggesting the inclusion of supplementary clauses in Section
334, Paragraph 2 of the Criminal Code pertaining to the act of unlawfully
obtaining energy or incorporeal property.
Previous
“Section 334 Whoever, dishonestly taking away the thing of
other person or which the other person to be co-owner to be said to
commit the theft, shall be imprisoned not out of three years and
fined not out of six thousand Baht”.

Suggested (2)
“Section 334 Whoever, dishonestly taking away the thing of

other person or which the other person to be co-owner to be said to
commit the theft, shall be imprisoned not out of three years and
fined not out of six thousand Baht”.

Whoever, dishonestly stealing the electricity, energy, or incorporeal

property of other person or which the other person to be co-owner to be

said to commit the theft according to the first paragraph.”

3.) Revise or add to Section 453 of the Thai CCC to clarify the definition of
a contract of sale. This can be done by either replacing the phrase 'the ownership of
property' with 'the property right' as stated in Article 555 of the Japanese Civil Code,
or by substituting the word 'property' with 'things' and including the provisions of Article
453, paragraph two, for the sale of property rights.

Previous
“Section 453. Sale is a contract whereby a person, called
the seller, transfers to another person, called the buyer, the ownership
of property, and the buyer agrees to pay to the seller a price for it.”
Suggested (1)

“Section 453. Sale is a contract whereby a person, called
the seller, transfers to another person, called the buyer, the property
richt, and the buyer agrees to pay to the seller a price for it.”
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Suggested (2)

“Section 453. Sale is a contract whereby a person, called
the seller, transfers to another person, called the buyer, the ownership
of things, and the buyer agrees to pay to the seller a price for it.

The provisions of this chapter shall apply mutatis mutandis

to cases where a person sell_his/her property rights with an intention

to sell and purchase such property rights.

4.) Revise or add to the Thai CCC, specifically Section 1336, which pertains
to the definition of ownership, as well as other relevant sections found in Book 4 of

the Thai CCC. This revision should involve replacing the term 'property' with the term

'things'.
Previous
“Section 1336. Within the limits of law, the owner of
property has the right to use and dispose of it and acquires its fruits;
he has the right to follow and recover it from any person not entitled
to detain it and has the right to prevent unlawful interference with it.”
Suggested

“Section 1336. Within the limits of law, the owner of things
has the right to use and dispose of it and acquires its fruits; he has the
right to follow and recover it from any person not entitled to detain it and

has the right to prevent unlawful interference with it.”

5.) Revise or add to modify Section 1367 of the Thai CCC by either
substituting the term 'property’ with 'a thing or a right' as done in Article 2255 [2228]
of the French Civil Code, or by replacing the use of 'property’ with 'things' and
introducing provisions on the possession of rights similar to Article 205 of the Japanese
Civil Code.

Previous
“Section 1367. A person acquires possessory right by holding a
property with the intention of holding it for himself.”
Suggested (1)
“Section 1367. A person acquires possessory richt by holding a
thing or a right with the intention of holding it for himself.”

Ref. code: 25666501040049BSD



116

Previous
“Section 1367. A person acquires possessory rigsht by holding a
property with the intention of holding it for himself.”
Suggested (2)
“Section 1367. A person acquires possessory right by holding a
thing with the intention of holding it for himself.
The provisions of this chapter shall apply mutatis mutandis to cases

where a person exercises his/her property rights with an intention to do so on

his/her own behalf.”
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APPENDIX A
Code of King Rama I’ Chunlasakkarat 1116 (1754 AD)
Printed According to the Royal Version, Vol. 2
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04,—The provieions of law concerning Liguidation
of Partnershipe and Companics apply fo the hqnulahnn
of foundations surtolis mutondis,

93.— When a foundation comes tn an end, its pro-
perties shall be transferred to such juristic porson as may. |
have been designated by-the instrument cre ntmg tha [
foundution,

Tn the absence of such juristic person, the Covrt ghall,
on applieation of the Public Prosecuter or of any in- % ]
terested perzon, appropriale the properties to such other
juristic parsous the purpese of which appears to be as
near to the former fmmddhon as possible.

Pro'ndod that if such appropri'mon cannol ho nndo
or if the foundation has been suppressed on accountof its
being contrary fo the Jaw or public policy, the Counrt
hall order that its properties shall develve upnn the
State, :

9. —chulatmn,s for the authorization, registration
and supervision of foundations within the moaning of
the present Chupter may. be issued by the Mlmster -
re%pons:ble for thc locn! admlms.,rauon.. -

- : -yl H
Y . - >

CHAPTER VIl

0_5‘ -'mmcsl' e
. %y .':ﬂ/'l.':,_
y ' -u\

—Tlunr,s are cnrporcal oluoc(a on!!{. md e

’ [

either immovables or movables. iv ARt (}.f‘ 3]
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26

An accessory is subject to all the dispesitions which
may he made of the principal thing.

103.—11 an accessory is attached to a thing by a
pereon other than the owner of the principal thing, it
may bo removed by such person provided that the prin-
cipal thing must be putin ils forimer condition of com-
pensation paid therefor.

’ v
~ S N

104,—Trees when planted for an unlimited period of

time ave deemed to be component parts of the land on’

which they stand.

Trees which grow only for a limited period of time
and crops which may be harvested one or more limes a
year are not component parts of the land and are to be
regarded as movables,

lO.':.-—B)? fruit or fruits of a thing is mosn :

1) Nnhml frmta. thnt iz to say all lhnt wh:ch i
obtained in the use of such thing according to its nature,
such as the fruit of trees, and. milk, bair, wool, and
offspring of animals ; these are capable of acquisition at
the time when' they are severed from the thing ;

2) Logal fruits, that is 10 say intnrcnf profits,

reats, dividends or other geins obtained ponm]w.nlly« hy..
the owner from another person for the use of- lhe thum 3

these are ealeiilated and may be acqmrcd (Iay by ‘day. i
f‘\ ,‘ f,.' % i 3

‘
ooy nit »
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25

48, —Land and things fixed Gwereto are immovables,

: Adl other things are movableas, '

30— Property in genere” meaus these movable
things which, in the ordinary course of transactions, are
customarily determined by number, weight or measnre.

100.—Consumable things consist of those mavable
things which, in the course of their intended use, are
consutned or disposed of,

101, —Whew two things are so connccicd that they
canuct be severed from one anothor without dcstrovmg’
ur essentially changing the one or the other, they are said
to be component-parle.  No separate right can exist or
he created in or with regard to compenent parts as nch,

Things temporarily, fixed to land or to & building do
not becomie component parts.  The satie rule apphes to iy
# buildiey or olher structures which in tho exerciso of
a right over another porson’s land has been fixed to the
land by tise person who has such right.

B e « 102.— Acevssories are movables which, without being
componen € parts of a thing, are attached to such thing
for permanent use in connection with it

- P \7‘—‘7
Even though an accessory may be tvm[mnnl\' 24y,

severed from the principal thing, it does not ccnse lmlf, N
- - an accessory. ft '7 Q5 .

r—-—v—‘-..p———

Ref. code: 25666501040049BSD



145

26

An accessory is subject to all the dispesitions which
may he made of the principal thing.

103.—11 an accessory is attached to a thing by a
pereon other than the owner of the principal thing, it
may bo removed by such person provided that the prin-
cipal thing must be putin ils forimer condition of com-
pensation paid therefor.

’ v
~ S N

104,—Trees when planted for an unlimited period of

time ave deemed to be component parts of the land on’

which they stand.

Trees which grow only for a limited period of time
and crops which may be harvested one or more limes a
year are not component parts of the land and are to be
regarded as movables,

lO.':.-—B)? fruit or fruits of a thing is mosn :

1) Nnhml frmta. thnt iz to say all lhnt wh:ch i
obtained in the use of such thing according to its nature,
such as the fruit of trees, and. milk, bair, wool, and
offspring of animals ; these are capable of acquisition at
the time when' they are severed from the thing ;

2) Logal fruits, that is 10 say intnrcnf profits,

reats, dividends or other geins obtained ponm]w.nlly« hy..
the owner from another person for the use of- lhe thum 3

these are ealeiilated and may be acqmrcd (Iay by ‘day. i
f‘\ ,‘ f,.' % i 3
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APPENDIX E
Ley N° 340. Sancién: 25/9/1869 (CODIGO CIVIL)

Definition of Things (Cosa)

Art 2311 - Se llaman "cosas" en este Codigo, los objetos corporales susceptibles de tener un valor.

Art. 2311. - Freitas pone al art 317 de su proyecto de cédigo, una larga nota demostrando que sole deben
entenderse por “cosas” los objetos matenales, y que la division en cosas corperales € meorperales, ambuyendo a
la palabra "cosas” coanto puede ser objete de derechos, aceptada generalmente, ha confundido todas las 1deas,

Definition of Property (Bienes)

Art. 2312 - Los objetos mmmateniales susceptibles de valor, e ipualmente las cosas, se llaman "bienes”. El
conjunto de los bienes de una persona constituye su "patrimonio”.

Art. 2312, - Véase el proemio del tit. 17, Part. 2% Duranton, t. 4, mim. 3. Toullier, t. 5, nom. 510. Marcadé,
sabre el art. 543, niim_ 402. Hay derechos y los mis impoertantes, que no son bienes, tales son ciertos derechos que
tienen su origen en la exastencia del mdividue musmo a que pertenecen, come la libertad, el honor, el cuerpe de la
persona, la patria potestad, etc. Sin duda, la violacidn de estos derechos personales puede dar lugar a una
reparacidon que constituya un bien, juridicamente hablando; pero en la accién nada hay de personal: es un bien
exterior que se resuelve en un crédito. 51, pues, los derechos personales pueden verir a ser la cansa o 1a ocasion de
un bien, ellos no constituyen por si mismes un bien "in jure”. Lo mismo se puede decir de las facultades del
hombre, de su aptitud, de su inteligencia, de su trabajo. Bajo una relacion econdmica, las facultades del hombre
constituyen sin duda la nqueza; mas juridicamente, ellas ne hacen parte de sus bienes. Asi, el que hace cesion de
sus bienes a sus acreedores, no comprende en 1a cesién, m su libertad, m sus facultades personales. El poder
Juridico que se puede tener sobre una persona, y los derechos que de él le resulten no son bienes, aunque las
ventajas que chtenga, den nacimiento a bienes. En la junsprudencia solo se considera "bien" lo que puede servir al
hombre, lo que puede emplear éste en satisfacer sus necesidades, lo que puede servir para sus usos o placeres, lo
que puede en fin entrar en su patrimoenio para aumentarlo o enriquecerlo, aunque consista en un mero derecho,
como un usuficto, un crédito.

El "patrimomo” de una persona es la umversalidad juridica de sus derechos reales y de sus derechos
personales, bajo 1a relacion de un valor pecumario, es decir, como bienes. Es la personalidad misma del hombre
puesta en relacion con los diferentes objetos de sus derechos. El patrimonio forma un todo juridico, una
umversalidad de derechos que no puede ser dividida sino en partes alicuotas, pero no en partes determinadas por si
mismas, o que puedan ser separadamente determinadas. Una pluralidad de bienes exteriores tal, que pueda ser
considerada como una unidad, como un tode, se lama "una umversalidad" en este cédige. 51es por la miencién
del propietanio, es "universitas fact1”. s1 por el derecho, "universitas juns”. El patrimomo de una persena presenta
una umiversalidad de la segunda especie. Una umiversalidad de derecho puede ser transformada en una
umversalidad de hecho por la voluntad del propietario, por ejemplo, cuando un testador lega, a titule singular, una
parte de su sucesion

El Derecho romano distinguia el patrimonio del peculio. El patrimonio era "pecumia hominis sui juns”, el
peculio era "pecuma homnms alieni juris”. La teoria del peculio es extraifia a este codige. Véase Zachane, § 251.
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Ownership (Domino)

TITULO V
Del dominio de las cosas v de los modos de adquirirlo

Art 2506 - El dominio es el derecho real en virtud del cual una cosa se encuentra sometida ala voluntad yala
accion de una persona.

Art. 2506, -LaL. 1, tit. 28, Part. 3, define el dominio o la propiedad: "poder que ome ha en su cosa de facerde
ella o en ella lo que quisiere, segin Dios e segin fuero”; pero otra ley dice: "maguer el home haya poder de facer
en lo suyo lo que quisiere, pero débelo facer de manera que non faga dafio mi tuerto a otro™. L. 13, tit. 32, Part_ 32
El cod. francés, art. 544, define, 1a propiedad diciendo que: "la propiedad es el derecho de gozar v de disponer de
las cosas de la manera mis absoluta”. Este articulo, en lugar de dar una verdadera definicion, hace mas bien por
una enumeracion de los principales atributos de la propiedad, una descripeion dé ese derecho. Los romanos hacian
una definicién empirica de la propiedad, "jus utendi et abutend:1”, definicién que no tiene relacion sino con los
efectos v no con las causas, m1 con los origenes, porque ellos debian ocultar los origenes de sus propiedades. La
propiedad debia definirse mejor en sus relaciones econdmicas: el derecho de gozar del fruto de su trabajo, el
derecho de trabajar v de ejercer sus facultades como cada uno lo encuentre mejor. Para la legislacion aceptamos la
definicion de los jurisconsultos Aubry y Rau, § 190.
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Possession (Posesién)

TITULO I
De la posesion v de la tradici6n para adquunrla (a)

(a) Savigny en el parr. 6 de su obra "De la posesion”, pregunta a queé clase de derechos pertenece la posesion.
Expone y discute las diversas opmiones de los jurisconsultos antiguoes v modernos de Alemania, sostemuendo los
unos que la posesion es un derecho real por relacion de las cosas sobre que versa, y otros que es un mero derecho
personal " Dice que la cuestion no puede presentarse sino respecto a las acciones posesorias, pues que en cuanto a
la prescripcidn, la posesidn no es mads que una parte, lo nusmo que la "justa causa” no es sino una parte de la
tradic1on que transfiere la propiedad; v que seria absurdo preguntar a qué especie de derechos pertenece la "justa
causa”. Lo mismo seria querer determinar a qué clase de derechos pertenece 1a posesidn mientras se la considere
como uno de los elementos de la prescripeidn para adquirir. La cuestion no se presenta pues, sino respecto a los
interdictos, a las acciones posesorias, v como éstas nacen de las obligaciones "ex maleficiis”, deben colocarse
entre las obligaciones "ex delictis”. En apoyo de su opinidn, cita la L. 1. tit. 1, bib. 43, Dig donde se dice

"interdicta ommx licet in rem videantur concepta, vi tamen 1p5'|. personal.la sunt". En cuanto a la posesidn misma,
como ella no es sino una condicion requerida para el ejercicio de las acciones posesorias, no es un derecho, y no
puede por lo tanto pertenecer a mnguna clase de derechos.

Lo contrario de Savigny, ensefian: Maynz, lib. 2. § 162. Demolombe, t. 9, desde el nim 479 Fachanz y
Belime, sosteniendo que la posesion es un-derecho real. Troplong, sobre el art. 2228 trata extensamente esta
materia.

Molitor en su tratado "De la posesion”, no sigue ni una mi otra de las opiniones expresadas. Dice que la
poses1on no es un derecho puramente real, porque aunque la cosa esté inmediatamente sometida al poseedor, este
derecho no puede ser demandado contra los terceros poseedores, sino solo contra aquellos que han violado la
posesion. Si B ha despojado a A y en seguida B ha sido despojado por C, B tendri sélo el "interdicto unde w1
contra C, A no lo tendra sino contra B. L. 1, tit. 16, lib. 43, Dig.

Por otra parte, la posesion no es un derecho puramente personal: no es mis que un "jus ad rem”, en este
sentido, que para tener 1a cosa es preciso el hecho, es preciso el intermediario de una tercera persona obligada a
entregarla o a darla. La posesién, por lo tanto, no es asi, n1 un derecho puramente real, m un derecho puramente
personal; pero como el derecho manifiesta sobre todo su caricter y su energia por la accién, diremos que pertenece
mis bien a la clase de los derechos personales. Podemos llamarlo un derecho real personal, real porque el derecho
sobre la cosa es directo e inmediato, motivo por el cual las acciones posesorias son 0 aparecen ser "concepta in
rem", ¥ personal, porque la acci6n posesoria no se mtenta sino contra el autor de un hecho, del hecho del despojo
o de la turbacion en la posesidn, sin que pueda dingirse contra terceros poseedores.

Art. 2351. - Habra posesion de las cosas, cuando alguna persona, por si o por otro, tenga una cosa bajo su
poder, con intencion de someterla al ejercicio de un derecho de propiedad.

Art. 2351, - Véase L. 47, tit. 28, Part. 32. La L. 1, tit. 30 de la nusma Partida dice que "posesidn es tenencia
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derecha que ome ha en las cosas corporales, con ayuda del cuerpo e del entendimiento”. Esta definicion esta
enteramente conforme con la nuestra. El cod. francés, art. 2228, dice: La posesion es la tenencia o goce de una
cosa o de un derecho que tenemos, o que ejercemos por nosotros mismes, o per otro que lo tiene ¥y ejerce en
nuestro nombre". "El cédigo, dice Troplong, toma la posesidn en el sentido mds general, y en su elemento mis
simiple, es decir, es el primer grado, que tiene por resultado poner al individuo en relacidn con la cosa. En cuanto
a las variedades de esa relacion, que son muy numerosas, por ejemplo, posesion a titulo de propietario, posesion
precaria, eic., €l codigo aun no se ocupa. En los articulos sigmentes, el legislador designara las cualidades de que
ella debe revestirse a medida que venga a ser la fuente de derechos particulares”.

Nosotros seguimos el orden mverso: definimos la posesidn por la que tiene la mayor importancia Juridica, la
que presenta todos los caracteres indispensables para los derechos posesorios, la posesién que sirve para la
presc:npuony la que da acciones posesoms "adversus omnes", dejando para otro lugar tratar de la posesion que
solo sirve para los interdictos o acciones posesorias. La deﬁmcwn pues, del cod. francés no es contrana a la
nuestra, pues €l define lo que regularmente se llama posesion natural, y nosotros definimos la que por lo conmin se
dice posesidn civil.

La defimicién del céd. francés supone que la posesion puede no ser de cosas corporales, sino de meros
derechos, lo que en la junisprudencia se llama "cuasi-posesion”. Las leyes romanas declaraban que sélo podian
poseerse las cosas corporales... "quia nec possideri intelligitur jus incorporale” (L. 4, § 27, tit. 3, lib. 41, Dig ).
"Possidere autem possum”, decia otra ley, "quoe sunt corporalia™ (L. 3, tit. 2, lib. 41, Dig). Pero mirada la
posesitn en sus relaciones con el derecho de propiedad, la posesitn se manifiesta como el ejercicio de los poderes
comprendidos en ese derecho. Bajo este punto de vista practice, la idea ha parecido susceptible de ser extendida a
otros derechos reales, especialmente a los derechos de servidumbre, que son desmembraciones del derecho de
propiedad; v se ha considerado como poseedor de una servidumbre al que ejerce los poderes contenidos en el
derecho de servidumbre. Esta es la "junis possessio” o la "quasipossessio”. Los romanos habian restringido la
cuasi-posesion a las servidunibres, y no la habian extendido a otros "jura in re”, ¥ menos a los derechos personales
v a los derechos de las obligaciones, respecto de los cuales la idea del gjercicio de un poder fisico no es adnusible
bajo relacion alguna. El céd. francés, como se ha visto, extiende la posesion a todos los derechos. Molitor se
empefia en demostrar que la cuasi-posesion ne puede extenderse sino a las servidumbres. ("De la posesion”, nam.
14).

Savigny, en su "Tratado de la posesion”, desde el num. 7, ensefia que la posesidn no es sino un hecho, y sélo
un derecho por sus efectos, que son la prescripcidn y las acciones posesorm5' "Asi, dice, la posesién es un hecho y
un derecho a la vez". Molitor ha combatido esta opinién, a nuestro juicio victoriosamente, demostrando que toda
posesion es un derecho.
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Purchase and Sale (Compraventa)

TITULO III
Del contrato de compra v venta

Art. 1323 - Habri compra v venta cuando una de las partes se obligue a transferir a la otra la propiedad de una
cosa, ¥ ésta se obligue a recibirla y a pagar por ella un precio cierto en dinero.

Art 1323 -LL 1 ¥9, tit. 5, Part. 5a. Céd. francés, arts. 1582 y 1591; ttaliano, 1447; de Nipoles, 1427 y 1436.
Instit. §§ 1 v 2. tit. 24, lib. 3

Habiéndose publicado el céd. italiano en 1865, dejamos las concordancias con el cod. sardo, y las haremos con
el nuevo céd. de Ttalia, continuando sin embargo siempre con el de Napoles)|

Capitulo I
De la cosa vendida

Art. 1327 - Pueden venderse todas las cosas que pueden ser objeto de los contratos, aunque sean cosas futuras,
siempre ¢ue su endjenacién no sea prohibida.

Art 1327 -1LL. 20, 21 y sigts, tit. 11, Part. 58

La palabra "cosa" se toma en el sentido mis extenso, abrazando todo lo que pueda ser parte de un patrimonio,
cosas corporales o derechos, con tal que sean susceptibles de enajenacién y de ser cedidos. El derecho de hipoteca
puede asi ser vendido; pero solamente con el erédito del cual es accesorio. Una consideracion analoga se aplicaa
las servidumbres prediales que no pueden cederse sino con el predic a que son inherentes. Las servidumbres
personales no son enajenables, porque son inherentes a la individualidad del titular; mas el usufructuano puede
ceder el ejercicio de su derecho, v st lo hace por un precio, esta cesidén constituye una verdadera venta. Lo mismo
decimos de la convencién por la cual se constituye una servidumbre cualquiera por un precio en dinero.

La venta de las cosas futuras, como los frutos que nacerin, o los productos de una fibrica, es una venta
condicional, si los frutos llegan a nacer, entonces ella produce un efecto retroactivo al dia del contrato (Pothier,
"Vente", nim. 5. L. 8, Dig. "De cont. empt.").
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Lease and Hire (Locacién)

TITULO VI
De la locacion

Art 1493 - Habra locacion, cuando dos partes se obliguen reciprocamente, la una a conceder el uso o goce de
una cosa, 0 a ejecutar una obra. o prestar un servicio; v la otra a pagar por este uso, goce. obra o servicio un precio
determinado en dinero.

El que paga el precio. se llama en este Codigo "locatario”. "amrendatario” o "mquiline”. v el que lo recibe
"locador” o "arrendador”. El precio se llama también "arrendamiento” o "alquler”.

Art. 1493 - Cod. de Chule. art. 915. Cod. francés, arts. 1709 y 1710; 1taliano, 1569 y 1570: napolitano, 1555y
1556. LL. 1 v 6. tit. 8, Part. 5% L. 2. tit. 2, lab. 19, Dug. v Proenuo. § 2. tit. 25, Lib. 3, Instit. Maynz, "Derecho
romano”, § 298,

Marcadé. en el comentario al art. 1708 del cod. francés. trata extensamente de la denominacién en el contrato
de "locador” v "locatario”, la inica. dice, que evita todos los equivocos en las leyes, v las falsas doctrinas de los
escritores sobre la materia.

La defimicion que forma este articulo. evita la confusion que regularmente se hace de locacion con otros
contratos nommados o mnominados.

S1 una de las partes transfiere a la otra por titulo oneroso el uso o goce temporario de una cosa, con derecho
real, el contrato sera de usufructo.

No sera locacion la entrega de bienes al acreedor, para que use o goce de ellos por un tiempo determinado en
pago de su crédito. Una deuda que se pagase de esa manera, debia regirse por las reglas relativas al pago.

Si el usufructuario, locatario, o sublocatario del usufructo tratasen con el propietario de la cosa la transferencia
del uso o goce de ella por tiempo igual al del usufructo. aunque el precio fuera pagadero en prestaciones
periodicas, v aungue en el contrato se expresase que el usufructuario arrendaba la cosa al propietario, no seria un
contrato de locacion, smo de consolidacion del usufructo. Puede también haber un distracto de locacion, bajo
todas las apariencias de arrendamiento. pero no por eso el contrato seria de locacién. El contrato por el cual una de
las partes transfiriese a otra por un precio cierto. y en prestaciones sucesivas, v por tiempo deternunado, los frutos
o productos de un bien raiz. no sera locacidn, sino venta de frutos.

El contrato por el cual una de las partes transfiriese por un precio en dinero, el derecho de percibir
temporalmente rentas o cualesquiera prestaciones periddicas. aungue las partes lo llamen arrendamiento, como lo
llaman las leyes de Espafia. no seria en realidad sino una cesion de créditos. Se hallan en este caso los contratos de
los particulares con los gobiernos para percibir algunas rentas publicas. Lo mismo decimos que seria una cesion
judicial de crédito. el remate o adjudicacion, en virtud de una sentencia, del derecho a percibir alquileres, rentas o
cualesquiera otras prestaciones.

5i el precio en un contrato de arrendamiento consistiera en una cantidad de frutos de la cosa. no seria locacion

smno un contrato mnonunado. S1 la cantidad de frutos fuese una cuota proporcional, respecto al todo que produzca
la cosa, seria un contrato de sociedad, aunque las partes lo llamaran arrendamiento.

S1una de las partes transfinese el uso o goce temporal de una cosa, v la otra parte le transfiriese el uso o goce
de otra cosa, seria un contrato mnominado.

51 una de las partes transfiere el uso o goce de una cosa. transfiriéndole la otra el goce de otra cosa, seria
también un contrato innonunado.

51 la transferencia del uso o goce que hiciera una de las partes, fuese porque la otra se obligara a prestarle un
Servicio, o por un servicio que le hubiese prestado, también seria un contrato nnominado.

5i la transferencia del uso o goce temporario de una cosa, se hiciese, no obligandose la otra parte a pagarle un
precio, mi a entregarle cosa alguna, ni a prestarle un servicio, el contrato seria un comodato.
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Capitulo I
De las cosas que pueden ser objeto del contrato de locacion

Art. 1499, - Las cosas muebles no fungibles, v las raices sin excepcion pueden ser objeto de la locacion.

Donation (Donaciones)

TITULO VIII
De las donaciones

Art. 1789. - Habra donacion. cuando una persona por un acto entre vivos transfiera de su libre voluntad
gratuitamente a otra, la propiedad de una cosa.

Art 1789 -1 1, tit. 4 Part. 5* L 7 tit 1, lib. 10, Nov. Rec. L. 29 tit. 5. lib. 39 Dig. Cod. francés, art. 894
napolitano, 814; holandés. 1703. Savigny, en el t. 4 del "Derecho romano”, destina el § 176 a comparar las
legislaciones principales de Europa sobre las donaciones, que en verdad son muy diferentes las unas de las otras.

Capitulo I
De las cosas que pueden ser donadas y bajo qué condiciones

Art. 1799, - Las cosas que pueden ser vendidas pueden ser donadas.

Art 1800 - Las donaciones no pueden comprender. sino los bienes presentes del donante. v s1 comprenden
también bienes futuros, serdn nulas a este respecto. Las donaciones de todos los bienes presentes subsistiran si los
donantes se reservaren el usufructo. o una porcion conveniente para subvemir a sus necesidades. v salvo los
derechos de sus acreedores v de sus herederos, descendientes. o ascendientes legitimos.

Art. 1800. - Cod. francés, art. 943; napolitano, 867; holandés, 1704. La L. 8. tit. 4, Part. 5% supone vilidas las
donaciones de todos los bienes: lo musmo la L. 35, tit. 54. lib. 8. cod. romano. La L. 7, tit. 12, lib. 3. F. K. no
permite la donacién de todos los bienes. La L. 2, tit. 7, lib. 10 de la Nov. Rec_, prohibié la donacién de todos los
bienes. Véase Savigny, "Derecho romano”, t. 4, desde la p. 146. Demolombe, t. 20, nim. 409. Por el articulo,
queda prohibida la donacidén de los bienes futuros, porque el donante no puede desprenderse de la propiedad de
unos bienes que no tiene, mi hacer tradicién de ellos. Regularmente los escritores llaman bienes presentes aquellos
sobre los cuales hay accidn para adquirirlos. o que son producto de los bienes presentes, como el parto de los
animales: pero aun la donacion de éstos solo seria una promesa. pues que no habia tradicién por parte del donante,
m posesion actual por parte del donatario.
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APPENDIX F
Mor Ror 6 Yor/17
Draft of Meeting Report Concerning Correcting and Translate Law of
Person 1%, 2" and 3™ Time with the Correcting of Book | and II

Following the Record of Dr. James
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APPENDIX G
Mor Ror 6 Yor/18
Meeting Record, 1/161 to 21-181 (24 Jul - 7 Nov 1925)]
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APPENDIX H

Mor Sor Kor Gor 3 /4
Legislative Drafting Committee Meeting at Tha Chang Wangna Law

Office of The Juridical Council from May 19to July 31, 1925
5 '

Taes 7, ‘)—-

267
5%

I']Uﬁ!ﬂ!:‘i}ﬂﬂ? SENNT SN RINY

1 LI A i\l
EhSNTIAINHINY RTITINEN

58 o NINNIAN MIZINIANIT bged

ol

4 "
@um:quﬂn
Yy ¢ ' :
(o) mIstnSuRARINY 7 nI3ANIT SN HENE
.
() WISUUNFINT 1 AT LN T NN HINE
.
() MIZUANAULTNG LED 0754097 1IN AT
(¢) pau t1f wpe Uanimalid  NTIENATSAALRNAY
(&) uab LILl pAlT N 1INNT I KINY .
- v ” “
wwain grrouni yInIn:  TuuI TN
ns:uq?unqﬁ:ud 1 tudisann Iﬂﬂﬂ:z?ulﬁﬂﬂ oos00 N.M.
- ' w ¥ » ' 27
) Al rzgn] AnTaTnd 12398 A HEUITNUA SRR ULTIN o =
1

o L] Q! % ! .

1N &4, &<, &8 UQZINI oco NUTANNANTYEN lflll'ﬂu‘h’ﬂl

2 a ¢ \ 2 ad o .9.
preuatuaafiog 1 1apean AN éa lusad Bnediian

o ¢ . ’ © ° 1 ."1 1

nikg Cnang ) nuﬁnnawuuﬂtanﬂswuwﬁgﬂ:ﬂquu LHiaaevln

e Lias awdiangmeasaatuenn g laimarod s tan - 399t

L LR . ' -\--""“"'
el e T vl @i S

' » ' & ","lf “c .

a4 - o - f I] \

flzgmigneaing i fegaoay  Fennserangdviglion

3 A

A
Dt

Ref. code: 25666501040049BSD



173

bo‘gs‘]

PANFLE T T2nsa 0yt oo sllAI & wazlsiIangiaL
‘;' I 2 1
funa <z QN1 ez Tt wwagaenan) ‘
5 41""‘
ﬂ‘]““f1ﬂ?"?ﬁ—d?1$bﬂ"1n31 e lottifn  wlam
ﬂﬂuﬁﬂuaqﬂ:znaangwﬁﬂsﬁguuwﬂrq <o ndl"ﬁLlruﬁﬁlﬂuPﬂﬂ
» > u.‘f
Qnﬂﬂﬂﬁuuq Fonasitlaunle  (pnsn ee Tugaima
vy v
AN
'- 2 - ' o "V
ﬁﬂr:gu1na:a7uvwrmnumnrq e¢ Turraifin  tiwnaney
'.u ' * > -
saflaluanraitta  Fennoeirean T maminatd 1
NOEIYN TN o ﬂ:-uoanqru\ULﬂnsﬁﬁuxn:ﬁ 2o
Routtenoluondhng et s 2 b Y0 od ) o
19031 sve T L EE ¢
d. »~ - . - d.“
nU::gnTﬁnza1h11:mqu1ﬂ:1 soo lUTTLAY  1hHAAE
15 : ) u' .Y . "
poorumnine  JennastiiradinTrnmiive al seianagimng
UIA3anAnIn o Ursnaaniuag e siie sy s 1funil
- ! a z
e T OREARIIIALI NI 191 5 4T skeid (ANWIY coo

P > »
lugd e rag)

1 & LR
L0 131U MLE LERESA luksanananLs
UU‘.

PRER AT A il senadnatunidng ‘illlll Tlew®s

X

uunﬁ:ﬁ*rme
ﬁﬁ?ﬁs/

g:nnquuﬂqnqzmsﬁunzﬁuiaﬂau 3

.«\:_fﬁi“"o Sﬁ

Ref. code: 25666501040049BSD



174

“eros _'.}Sﬂ 4

[} v »
ﬁnrzgnﬂqnvqﬁqqqﬁﬁ1ﬁuﬁﬁuﬂau F9nNOEI19299 1119 '
. ! - “r - v - . .

oun  waztnuidunang & ]NIN]WJ [Fll‘ll’\ﬂi'l &o ].Uﬁ'ﬂ tun
[T V) :
PN

ﬂﬂd::qntoa1 oo .M.

L RO )
U LTUN .

Ref. code: 25666501040049BSD



=y

iimovobles. -

end things Tixed theretio ove

A1 other thinzs oro movanles.

(0lc toxt 98; ¢/p J. 86).

100. - Fungible thinge rre those movebles

Lemob

175

u

| 6. &y

»
w!
LN

viienh eon, and nen-fungible those whiech camnet, be

cubstituted by others of the game Kind, gualivy and

gucntity.

(Fr. 50; C. 94; 2end. vol. 6 No. 18).

101. - Congumeble things ore movables, the uze

{nr. 81; G. 92; Plan. woll Ko 12??": .

0

4

Ref. code: 25666501040049BSD



ﬂ

UM I &< f'?’J aimusﬁ"mmuu‘auf,m..

176

Ml smats g ag

LI 7

: : un:u:qqnnuuqu nGEI9dn

-~

A oo ATNYIEN NITANIANIIT bt

B
giuadizgn Ao
(s) wrseriuandsug 2 | n::nnq:;ﬁvngnunu
(=) HITEVIRATNT 4 n::nnw:;1qngnu1u
(w)  WISUAMUITNE 1T n::un1:;ﬂungnnﬁu

1
(¢) uAw 9d wan JEmeleE nIIENAT SR

1]
(&) MY iTiL Ald NTENAAT PN HEAE
»
pAuADH a::ngnﬁ q?ﬂun:l?UUt?UG

- o ¢
rseafuradineg 1 uharzoue  13Rdegninn beee B0,
vn‘l '3 L] e 2
JLlursgunssrund rmendraruinazundsl DI 5 - W
./l ‘l. '
fus e ran
. o B8 L] U‘ . .
ﬁd:zgulnﬁxqﬁﬁﬁq:mquqn:q ¢ Tuswlidon sz 4
1l7ue ntlJqquﬁw*wﬁ1nﬂnuquﬁﬂ11n:nn ( tiings) 19109 e

ad-u « - f . v
lfli)ﬂli')[lﬂ"'l".f‘?ﬂ'”!au { praveriy) 1']“'3‘“1” ?\lﬂfm\fﬂur\q

Ref. code: 25666501040049BSD



177

hraé [7’5

¥ v

Lroutin 0 i (aunry &z M9 Tudv )
ﬁdr:guiﬁhrqsﬂﬁqzm1r1ﬂ:q ee lugavl i 2eln1aenas
panty ez luraeifn u"mml::mangnmui"n:lun‘ﬁnm oo thifnase
g ﬁﬂi:q&tﬁﬂ%ﬂ1ﬁﬁﬁruﬁiﬂ
ﬁﬂs:ﬁn1ﬁh:1?ﬁ?1:mwnqnsﬁ 900 Tu;chiﬂ ﬁu:zfuﬂnav

»

filimBera9n *in ovdinary dealinge" e (RUINTY so0

v - Be %5
[ug e o)
F 2 . . 1 . 2 1}
| :§n1ﬂnsoﬁﬁﬂﬁrmqu1n:1 eoo LI TH ﬁu::qutkuoq
v o y < ~ "1 & . ¥ : L '
aopradelo e Tnnasdkinlaooeaa i unsdfnDN b 904
1 5 > -~

&
a1 00 M (A5 AL (ﬂ""l?’!'\ s00 ‘]Uﬂ'llt-lﬂil'wﬂ"lﬂ)

ﬂnn:zqu;an1 Cecro faNle

’ﬁz a7 \Ullnpi
%_ﬁ,‘ :

£
1nuw;f;

¥ a ]
NNV,

/5§§mﬁu.

Ref. code: 25666501040049BSD



178

rxuﬁé'ﬁﬁﬂ

98 Dis. - Proverty includes o thing as well
az incormorscl objects suscentidle of having o
valus.

i
(Arg. 2346 Repert Caxpontier. Vo. Bienz. Ho.l). 9
|

100, - Fungible things ore thase morchles which
con, and non-fuwizidvle those which cosmiod AN ordinsry
GaclinZs, e subotituied By others of the sone kind,

aueliiy and guantity. {

(3r, 5¢; €. 21;° Baud. yol. 3 #o, iU,

N 3 3
101. - Consuuehie Thingeo ope movobles, Lie uze
wifes tha immodicta Aestiuciion of theiy

supnsiance 91 wiose ultimato usg cotiolais

digpozed of.

Ref. code: 25666501040049BSD



179

* s (54

98 Dis. - Property includes o thing an well f
ag incornorscl objects susceptible of having o .
valug. \ l

(Ars. 2348 Ré'pert Carpentier. Vo. Biens. Ne.l). |

100, - Fungible things ore those morables which

'('..f ry B Aty

allial'y

an, ang non-fw2idle ithegs which oot An o
¢atlinzs, “a subotituied By olhers of the soe kind,
quclity and guantity.

(3r. 5¢; €. 01; 3Baud. vol. 3 Ho, 1u3,

101. - Congwneble sivings ore movables, tie uze
of rhielfvpliies the iimadicte destruetion of their

subsiance o1 whose ultimaito uss cuicleiz in deing

Ref. code: 25666501040049BSD



TITLD IIX.
THIVGE,
C3s =~ Thlngs, in tho logcl senas, CI0

cornoragdl ebjocis.

¢ % qe; ?-9‘5)

P e g

B

" 99, - Droperty inoludes ihings cs well
ey incorperoal objects susceptiblo of hoving
0. valuo. X N
( fuﬂ.:!LS:Re’pﬂl. eo.:?m('u« Vo Biens . Net)

100, - Immovehles aro land tnd things
clenroly atiaeled to lond or foiming o dhody
ihorowith, They inoludo rights eonnocted

with owvnorshis of lond, ;
¢ Tuelres, Neas p l“g’?p 3.06‘.'& 56)
. .

101. - l'ovables cra things timoh can bo
carried from onn nlace to cnothor, whaethoy
meving by thelr own moticn, or hoing moved hy

= Ny
an axtornal fores. Thoy ineludo Tereqg®oi-. .. |

.

D A A 7

natwrn guccoptinlo of cunronristion ‘3 (Fgll. o3,
righta oonnactod with movedlen. T
:fw;. 23gi; (3 1w 8. "'-3)

Ref. code: 25666501040049BSD



181

APPENDIX |

Proposal on Revising Civil and Commercial Code Book | (1991)

DAY . FERES TR E "L Th

‘. . o .

- douawonflniis

SR UmnagNUN RN G

A

o

Ref. code: 25666501040049BSD



182

Tuflnvdinnvsuasinnua
whzneviavs T Rl fundygRuan |
uratszaan granvu szl ansasies i
. ....

vinnm
unlvSuk sumiydnusm 1 evshzmasngunuLwILae WA

AVnaS

WannumIydiuraw 1uiabzuasngrnouisswaded 9
'erliﬁ’aﬁuTnum:i1mqu§m'lﬁliunﬁm-5haﬁaﬂ::m:angnmr;.wimn:m:'.l-.'d
N kazan 2 lAm il w200 AN us s way
undggfinsiudizniisasdy 'l-.:‘mu1:nuun:uumrioaﬁum1wion-.u‘Jvu]’u
swnrUiuoentylivanz autofu Sedudufims iz g gad

Ref. code: 25666501040049BSD



34
grsufivanuyadsfivau

y3fanaIwionnanfin
sanflaymnfinaviin

AnyseaarisTyunTInen
qapd 14 HInUIZAIATEIOATINET

H - . ne
o nyild 11‘39‘:1n'lumun.zﬂu..Kr?{:-n;z.hﬁ
Teairgnros Wiufnseromonz (i wasiad (i
't'..-ngm:ma:u:h'lﬁmun:tﬂuudnum1:.-mmuu
winlnoinEInIMuLY

3 . s
s Dafrauaiininiznil
iy ; swranfeafiu

. - - .1:
vy rludaud uas'lxiﬂbm“uncvumrjn.xﬁuur’iqeonngr'”m
WConeaznivsAnsiiii

(1) nslwinzosans
(@) fingszfoumasanzidou nmcmms.n:h: m;ﬁnhn\p
1oNm3 u3:oi'tmv.ﬂuurnnnlvimun:lﬂuu"nlﬂumﬂﬂ 7 figafiuyadl 29um

MU FRASI TR unfianang g P
{3 A Us i asnYs DUMIREWRNITRUNY

"
(4 M GufismosyafiEeazn s A

(3) m:ﬁu'lmﬂ:nlﬁﬂ“"a'lﬁxEu".ﬂﬂ'lzur:ﬁw%?ﬂ“-'f"'_f"}1 e
aeeengaiin g epaalumafiss g unt T RN

Fpns 3
wind

wnTY 135 nind wneaTeningdqding

s 7 niwgdu o i uaz Saqlilipkined

o1sfrmeazosfoionlé

wng 13 afamaZuning waeawh ffssesninddufinog

fufitsadunrosmlodsznou ddsdiaiufifii wazmoa NI EoRANS
frflmiufituonineiuinogiufifumlotznou Tuinufififutiuiog

T 133 damtuniwg anaamdn niwdiubunensan
p¥wduntng warvunwn T ldntiufuafuninddwiudan

uns 14 ndwoeusld vinoawit wiwddketsuonoonyindu
o q Vissansintruts urisedmligityanidaai

w w7 14 niweialuld woeawiy wiwiiuszueneonsan
fwlalanannuiosasnmazyoming wsemnoarwsasionivnis Snguany
vghiwdaluldfe

183

Ref. code: 25666501040049BSD



é;’)

HIWTT 133

padiyghiiiegl

WA 8 G minsty Tr.nﬂﬂﬁulﬁuﬁi’nqﬂjﬂi'\a

Faflmnnfaren =

HIA37 135 niwe HNWANTT gty

FAM7AVIAN

13 o1 x
nandnmafi wRSLH U ad00f énitay

tinfilanvifinmen

(N a2330 10NN ¥ i anGaldih v smsgravgg
R r T T P P AL LU LU L MR MR P AT
erendannoteiuduninunld ko tioronld viol! Tuikyndenannd

noEnNnIfa M el Tnu:qu:nv.ﬂuv".‘an'::mum'h "ty
WRIMETION unswdsnma ity wnesedinfuinfentugoendng
fadwdoofafitguliarinfu uansnd wEsMmIT A wngusoils g
fudaunividoguda un:fnmmwwﬁaomﬂuni’wdmilu‘lﬂ'.ﬂwd daehy
faoudinineagnilAnasdn ndnnrzealhidunowAngmdnnineSans
PVISLa] A BTRES T ARTY Qezibwiolunvgwiiewdtiywini nizudl il dring
iy mzdnnazustNRwlondsrmatsBuinshigngwdinmdng
Tufigrnoenzimmaiui bings seonmsfinis "l 1 nflalrfuas
widoanulu q iwrzlngstnmuda s hirdsn s EfiaTi
selilyvafinanumgvendludosinnrzediibiudnomygilutasnsin
nrzusidFalSlungvino R

(2) aasnafn i lneftto 3 wundmusosinivadndRuvielsl
MRENTIIN TN Wnasi Y Trotitn" e imlitdnlsimivdny
sl fnnasnt o eendwdlnonnis ihfndnvoemieimnzveiv o
wnnnsirilau Aol S umaldind den asnsufmmdud it Suto s
NNNLOgUG?

184

Ref. code: 25666501040049BSD



WA 957

undyghilniu

11AR 99 IR imnan e awding g Tadnquif!
i feorstmliucztoinnls =

faflihunmfinman

s

NI 137 Wi HOR WorNE IS e g iyt
dyprs911nun=ersfoonld

HenTRTTIAN

navifinnsfy uazuiledondslimeered s

hzflunmifistren

whediudusoa Tundwoludowich! nessavnavineind
FulunTndugarondunivdfud o (losandnin “nivd” fosfizwon
17 88 LaeanTn 9 tsnouiu Rartu vinddion Juingfidprkinadsans
gsanliuncfoioldfan uhmrunzaawaningy g Wi dudos
s dmeely tnseninoddoliensfisenldoonlab Dunivdon

noenTsunTRansunImayOEnguinol At slasaadien i "Huone
drmiAeazorfoiota” tReslamndbivonofeindy "n¥wd uszfivia “ing

iU

feysisznounTIReTaN

- 1).04.W, 3.36, 9,99
- Ulvinavl, wate

185

Ref. code: 25666501040049BSD



186

APPENDIX J
Or Por 80/2535 (Attachment Annexes for Considering the Bill of Act
Promulgation of the Revised Provisions of Book | of
the Civil and Commercial Code (Vol...) B.E. ....)

lansnItlsEnaLMINNIN

4 awI e 3 o Ticudg o

INIFuniigh® Y1V » UNGIFISH TERIWN T IUN I FE AR
Aidmra9d9=mE

rafiu® .. wod. ...

a9 v -aw e 3 o Tiogdgon
ﬁﬁwuoawﬁnintﬁa1ﬁv§wo§ui14aannuﬂlu wranududafie
uisniafia iuw--nnzgniﬁ

4
cafbm .. w. W,

waE T IRuR \auqntun

ﬂwu§1=53101

AN o/ m&md

Ref. code: 25666501040049BSD



= 57 =

tzannngvonos e ns el

PmenvikgR i@ 1 odnbsinangwineu W ae
mavdiléareinchal wn. ...

Wulﬂhﬁmﬁmnlﬁwnw fuld I mreadniu
fmﬂﬂwﬁuwnn#ﬁﬂmﬂwmimwﬂtmmma

Snvmr 3 whwd

a1 98 Suimimify Tnod&delfuningdy i
w1 99 miwdinfu LT R T R A NN T
Haerathmunefonnd

wwn 100 edrfiming 1hudiuiimindduduanogiiiufu
wiothzneuthududntitiufu ofs diednmimindimmns
nmnﬂdn_limn‘u‘uu'iuﬁmudﬁﬁuhﬂm

»

tenan uazdmuduunnueliuwmsiduuiudunmia q uﬁu:ﬁ\nﬁ.l

yamlanmnmsofusssuledind
(3)  wmadanhz dwirvensemeilouuas minas i
(4) rmdnduinmusgpidivasnmeduyadi
{5) ol ARl tmnnmdoeR ud il
ngnizmyntu ldml::nu'lmwﬂnmwmﬁa LN’

Loz 3 il

w1 136 wind mnsarudviagiiia

AWy 137 nimdfu wnearinamadng assiaqhiiptiv daene
dhwuacereiion 1§

w138 edaamimd wanoRarh #uumﬂnﬁnhﬂé’ﬁ:ﬁu
BunmovawishznouBududndiibinfy  uasmnsmunlsindu
tdnﬁﬁuwimﬁhawuﬁuﬂamsmﬂui’udwﬁn#ﬂuiw

187

Ref. code: 25666501040049BSD



188

APPENDIX K
Report of the National Legislative Assembly
Meeting No. 14/1991-1992, 28 February 1992

75
SN
fl 2832535 an AT 2
'ﬁ'lmrﬂfflm

ouagnadly o, 1caoa
20 fusiuf  oRas

s Fravas iR T FmdgR w1
Ll.ﬁa:i:l:mand‘nz‘huﬂman"ﬂ-‘m#ﬂn aelwl wom, ...,

nrmdeu  tizevmnnd Ao el

Aodarta  dwwersiygidindndieie nladnruruvesasniniem
Taakywa e s TP ey e 1 winbsng
ngrrplHaes RS i net oIl we, ... 1 e

Aradiflisquanilfingiodn i v iiem Weasiueinrm
st st R vam 1 udnbsnangrinususedsd
Wemadwelnl won, ... (easfpan Judieue) sesdeminantam ey
Hurcienfafafianen Azt dkpmeeillizna i

. Wil s 2. WAt w-ﬂ’u

2, wwafy Wannstu a4, whtnied i iRuned

s, mpondaTunn gismasiund s, nedaan tieind Aadned

7. wunliEAng YR 8. wwlrnaty ywoat
o, Wiy dudnenlud 10, wiadsy  RTaw
11, wwaiuaEly lnoded 12, WARIIRIN RIEM HAMR
1%, Wwanndd Awgduas 14, wwdnimd guies

Ref. code: 25666501040049BSD



189

e i,

76 i
] mruznasn IF R B e R nd e i 1
'E-m:'m.iuu.uuﬂa1ﬁ"iﬂ:mhm\;a#ﬂwqmnﬂﬁﬁ;aﬁﬂw-rl mmﬁfgm i
WoInon 1y ‘_f'f'
. i

vauanm a1 aal1ala

(anda) #inadiy  Inydnd <

(wwmanady  Inidnd)
ey memznzaningdaudy

Ref. code: 25666501040049BSD



190

7T

e ABRLER TR TRy

el amigRuriond middigm  afsl sjzsas
ﬁ.lqnﬂ] 10 wnIwWa 2535 IWRIA fimdnr v d v s e Sy i T iy
ussw ¢ udatssengrasuWassodedilideaerustnl WA Ll
(anzfguund (Thaflaua) r.n:ﬁa_ml.um:miﬂ'nh‘n'iuﬁt'ﬂmﬁ"rmn:'mﬁm
WiFmiig® v 1 uaizansngranguiaasn d@o b iinidsnd
WA, ... EuARTEIRRETY 7 T fu el s
:Jnn.quaﬂ'ai

1, fhrpsmenmninnieyifden wweinaly  Inded
dhaisyumaensaninniady  wwinon  fmafiad Wusanlierm
Ausninninladn wasuonnTed sedwes il s rynmemEnTanEn
Taaky

2. tﬁmﬂiu.n‘ﬂ#‘mimum'lﬁ"ﬂ‘mmim-:nmrﬁmﬂu#a

2.1 wwfuREn  eflwed  mnundvngrangidisd
(dfns 90 weewsoiinud oefd Ofnn s dminswecsnizunnnedn
A nTgaued

.2 wwaly Anfauina 1saa T EnTdna T ugET
wvannin  dnna  gRwm i mleslisdniemie g eiurds
saanminwdaatunugant wowsnw o geen B RN W

Tmlrmgpadie  Fawbeugsn ledundsl@mannonade ey Has

Ref. code: 25666501040049BSD



191

78
wwnuat  fauanmied  gRwnedisTiniemn gwsmnmnadinem

glnnudualunugains  nIsnIRgAzIIN

2.3 WM gl Jadmmnnnasmmsiiou ‘

vty tewufliad  Waideuinmamadeu wwnie  dag $

[P

WrmirunsfosystBunsead uasswinly wamas Wiminoulnaias 4

nasmmadon naanILnnIgy nasmamiring

gonsfaws  gémawnunemadvupia 2 i

B s S

2.4 wwHiAn

namefliugife 2 ussueguey wemad  Fondvhungmaw neldin:

WA N

namefounni  azznrsew el
3. :ﬁmznnmima"amlﬁ'ﬁqpn{m-mmn‘rwmﬂu fa
3.1 wwiild g Adnr & naslddnm wwwey Tz
Wmdrinadudndns ¢ seewpd veufnn Wi fowtisdn s
naanmiiznoulzedalle @ WnNUUERNISNINA I TN Y RIMINETIINE Y
3.2 wwgen  YIesn b afaszans
wwdliayd Tsetiay  Wrlwnmniemnn s nedanwudwniud uaz
veiuty by 28m 6 dninevaarynniy dndnowenenizanm
TRerunsuros W : =
4. wenfgg® g2 naaninvdawky weaneenvnaaznINing
JanalyRe e vz g I IT YR vaim 1 wializangmarounuss
wdeilidanedzind we. ... dudfud o quoiud 2sss
5. iwwisrmsiqggRetuitandnflauedutignd fnou 2 au fa

WU IAUSUT O BYILT HATUWININY SR

Ref. code: 25666501040049BSD



192

o
6. HENIVRTI
6.1 anisnisnbny gy W v s e lpai s e e
U 1 ummzmnmwmuﬂmaﬂﬂiﬁ‘lﬁmnﬂ“ﬁﬂﬂﬂ Wor. .... lamdy
Fonardaddatmisr e tgR ddmn wasfanuuismusdansneeanie

(aw ¢ fia 18) b ingease

dairmvasrrad® e L TG
Anlanan Lflnviile
W 1 tllnutlo
W 2 Arnaunla
YW1 3 alinnufly
T 4 . Tain ey
WW 5 Taldnautia
W & Yifineufia
YW T Tl mudita -
W B frawie
W B Tl
4RI 10 Taliraudly
LW 11 | Aruile

wwn 1z Hrrpudta

Ref. code: 25666501040049BSD



193

e 122 Lyl
e 123 LEnmudly
W 124 imawily &:
WY 125 hiflnnuiie
e §
HW) 126 hEinuwle ,
3
UWIY 127 LEnsufly
nan_ 128 dmufly E
AN 129 ‘ Bty
1031130 Ly
WIRIY 139 fimaudly
WY 932 eI L
AW 133 Lty
WNI 134 hlovurily
NN 135 Lidlnauriiy
dnvaz 3 nind LiEmudly
\mhm JARAWT A By wasvnd 13

Trsuwdrrnluamie® fhear 3 wiwd
oo M ldumiggRane rsluanamdy q
ity R
anznsartn T Wl and Suthrinale

Ref. code: 25666501040049BSD



194

wasnmdounn valfu e doudadunats q  dfootuyats sl
nrran: fud s mdnu®ana g
: ' (3] wuudanlisswsgonrumadumssn o madd

(4] rdailufanrveaefiuaenes douyadt

(5] nﬂlﬁu%LﬁnLﬁﬁlﬁtﬁuifmm&wﬂMuiwﬁ

ngnaznsndy Wadenwluae GEERUTHIA RIS Wb it 1

Anbas 3
niwg
uwmir rze wiad weoweredh fegdglin
w127 nieddu wenoe st o Tl
deaniliwmazanilawild
awmit 13a edwilimded  winoavu AeuuasmInddneg

i Sunanrniade naudufude Wil wasname Tl

wiwiianEFa At Tan dduheag fffun ol ienanihatu e miauiudn

L J
R rag dentumind vansawt nhslAuguuanen

pdmiamdng  wRssuma L B ARt PR e

UWIT 1an windutdld  wwweaad v Ifuatmenaansindy

Budw ) Welandnduds  udssd ity ten

w14 B waerrwi e SuesuoncanenTy
Laitduanvimudua e s saming uasiuie 1y s an Pingmar o
g TRTE) g T

Ref. code: 25666501040049BSD



Pl
Hglt sl
WIRTY

HRIT

Wit

U

TR
U I'_'I_

AT

a4
W

l_.l"l-_ﬂ'l"l- ‘.dﬁ_

136

1av

139
1al
141
142

143

945

M

anwtiz 5 AANIIY

mirn 1 vmdmaTail

AT

WA
mIl

AT

145

149

180

IR 151

EL R HTE AT
Wnutly
ety

TiEnrauily
Laliinzufly
Tigaudly
Ttz Ay
Tlinauil
Binsutly
Taifimaufly
Bifnaud i
Tzl
Tan il
Llibnsuity
ulfrraudln
Tlraufiy
Ty

Lidnmwdla

a9

195

Ref. code: 25666501040049BSD



196

BIOGRAPHY
Name Wiriya Kongsiriwong
Educational Attainment 2024: Thammasat University, Master of Laws

(LL.M.) in Business Laws (International Program)
2024: Thai Bar Association, Barrister at law
2022: Lawyer Council of Thailand, Lawyer’s
License
2021 Thammasat University, Bachelor of laws
(LL.B., Second Class Honors)
Scholarship 2022-2024 Teaching Assistant Scholarship of
Master of Laws in English Program, Faculty of
Law, Thammasat University
2020: Certificate of Academic Excellence
Award, Faculty of Law, Thammasat University
2019: Certificate of Academic Excellence
Award, Faculty of Law, Thammasat University:
Publications Wiriya Kongsiriwong, ‘An Overview of Problems
with the Act on Imposition of Non-Criminal
(Pinai) Regulatory Fines, B.E. 2565 (2022)’
(2023) 3 Thai Legal Study 109.

Ref. code: 25666501040049BSD



