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ABSTRACT 

 
Throughout the period from Roman law to the establishment of 

national legal systems in European countries, the concept of things and property has 
remained a fundamental concept in the civil law system. During that period, the French 
Civil Code and the German Civil Code served as the primary templates for codifying 
civil codes in numerous countries, including Thailand. 

During the codification process of the Thai Civil and Commercial Code 
(‘CCC’), the drafters employed a technique of transplanting foreign private law from 
various countries such as French, German, and Japanese, along with provisions 
pertaining to the concept of things and property. This approach resulted in unforeseen 
repercussions and discrepancies within the existing Thai legal framework. 

This study examines the problems and controversies surrounding the 
legal transplantation of foreign private law into the Thai CCC, specifically focusing on 
the concept of things and property. It aims to understand why Thai scholars encounter 
difficulties in this process and why it continues to be a contentious matter in the 
present day. 

The study demonstrates that the inconsistencies in the Thai CCC system 
arise from the reception of legal principles from various countries that approach the 
same issue from different legal frameworks, as well as the fragmented process of 
enacting the code at different times.  

Therefore, there is a need for a comprehensive revision of the Thai CCC. 
This revision should thoroughly analyse the issues and interdependencies among its 
provisions, as well as compare them to their counterparts in foreign private laws. The 
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objective is to rectify the unfavourable consequences resulting from the current 
provisions. 

 
Keywords: Things and Property, Legal transplant, Thai Civil and Commercial Code 
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CHAPTER 1  
INTRODUCTION 

 
1.1 Background and Legal Problems  
 

In civil law systems, the concepts of things and property are fundamental 
principles. These can be traced to Roman law's Law of the Twelve Tables, which has 
been extensively studied in civil law history. During the 19th century, the concepts of 
things and property were included in European countries' modern civil codes. 
Subsequently, the concept of things and property in the European Civil Code, 
specifically the French Civil Code and German Civil Code, spread to other continents 
worldwide and influenced their civil codes until the present day. 

In the Thai Civil and Commercial Code (‘CCC’), the definitions of things and 
property appear in Book I of General Principles. The definition of ‘things’ (Sap: ทรัพย์) 
is provided in Section 137,1 while the definition of ‘property’ (Sap-Sin: ทรัพย์สิน) is 
provided in Section 138.2However, the concepts of things and property not only appear 
in Book I of General Principles but also appear in Book IV of Property, where they 
specifically relate to property rights, for example, ownership and possessory rights. 3 
Moreover, in Book III of Specific Contracts, the concept of things and property appears 
as the subject-matter of many types of contracts, including the sale-purchase, the hire 
of property, and the gift.4 

Although the concepts of things and property appear to be solid legal 
dogmas in Thai law, their interpretation remains problematic. They are controversial in 
many aspects, primarily due to theoretical debates between academics. For instance, 
there is an ongoing debate among Thai scholars regarding the concepts of 'Sap' (things) 

 
1 Thai Civil and Commercial Code Section 137. 
2 Thai Civil and Commercial Code Section 138. 
3 See, อานนท์ มาเม้า, กฎหมายทรัพย์สิน: ความรู้พื้นฐานทางความคิด หลักท่ัวไป และบทเบ็ดเสร็จ
ทั่วไป (พิมพ์ครั ้งที ่ 3, วิญญูชน 2562) 33-34 [Arnon Mamout, Property Law: Fundamental 
Idea, General Principle, and General provision (3rd edn, Winyuchon 2019) 33-34]. 
4 See, ศนันท์กรณ์ โสตภิพันธ์ , คำอธิบายกฎหมายลักษณะทรัพย์สิน  (วิญญูชน 2566) 20 
[Sanunkorn Sotthibandhu, Textbook on Property Law (Winyuchon 2023) 20.  
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and 'Sapsin' (property) in the Thai CCC, 5 for example, whether things must 'be 
susceptible of having a value' or 'being appropriated' likewise property, 6or whether the 
Thai CCC considers all types of things as property. 7. 

Moreover, there are further debates regarding concepts of things and 
property in other provisions of the Thai CCC relevant to property rights issues. For 
example, there are problems with the adverse possession of incorporeal property 
under Thai Supreme Court precedents. According to the Decision of the Thai Supreme 
Court No. 677/2532 (A.D. 1989), the Thai Supreme Court ruled that [Translated by 
Author] “Trademarks are one of the intellectual properties. It is neither movable 
property nor immovable property that can be acquired by adverse possession, 
according to Section 1382 of the CCC”. 8 This precedent was confirmed again by Thai 
Supreme Court Decision No. 9544/2542 (A.D.1999), which ruled that [Translated by 
Author] “The copyright of the music cannot be owned by adverse possession. This is 
due to the fact that one cannot possess copyright in order to acquire rights through 
adverse possession”. 9 In addition, the Decision of the Thai Supreme Court No. 
9544/2542 (A.D.1999) also ruled in the same ways that [Translated by Author] 
“Trademarks are a type of intellectual property, which is neither movable nor 
immovable property, has no physical form [incorporeal], and cannot be held and 
possessed like ordinary property as provided in the [Thai] CCC, Book IV”.10 These three 
precedents reflect that according to Thai law, intellectual property cannot be acquired 
by adverse possession, according to Thai CCC Section 1382. Intellectual property is 
incorporeal property, which has no physical form and cannot be held or possessed. 
Moreover, there is no ownership of the intellectual property. Therefore, it will be 
impossible to acquire ownership rights from the adverse position, as supported by the 

 
5 See, เสนีย์ ปราโมช, คำอธิบายประมวลกฎหมายแพ่งและพาณิชย์ กฎหมายลักษณะทรัพย์ (พล
สยามพริ้นติ้ง 2551) 9-24 [Seni Pramoj, Explanation of Civil and Commercial Code on 
the Law of Thing], (Pholsiam Printing 2008) 9-24].  
6 Arnon Mamout (n 3) 145-146; Seni Pramoj (n 5) 16-18; เทพวิทูร, พระยา (บุญช่วย 
วณิกกุล), คำอธิบายประมวลกฎหมายแพ่งและพาณิชย์ บรรพ. 1-2 (ไทยพิทยา 2509) 333 
Thepwitoon, Phraya (Bunchuay Vanikkul), Explanation of Civil and Commercial Code 
Book I – II, Section 1-240 (Thaipittaya 1966) 333]. 
7 Sanunkorn Sotthibandhu (n 4) 43-44. 
8 Decision of the Thai Supreme Court no. 677/2532 (A.D.1989).  
9 Decision of the Thai Supreme Court no. 9544/2542 (A.D 1999). 
10 Ibid. 
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principle of the civil law traditions, in which ownership (dominium) and possession 
(possession) are only on corporeal things. 

On the other hand, the Thai Supreme Court ruling in the shares case was 
contradicted with the logic in Intellectual property case, even though shares are also 
incorporeal property. Both the Decision of the Thai Supreme Court, No. 3395/2529 
(A.D.1986)11 and the Decision of the Thai Supreme Court, No. 2475-2476/2566 
(A.D.2023)12 ruled under the same precedent. Namely, the court ruled that shares are 
immovable property according to the Thai CCC; when the person openly possesses a 
share certificate belonging to another with the intention to be its owner for an 
uninterrupted period of more than five years, the possessor shall acquire the 
ownership of the share according to Section 1382 of the Thai CCC. 13  

From this precedent, it will be questioned why both intellectual property 
and shares, which are considered as incorporeal property by law, have different results 
from the decision by the Thai Supreme Court. In particular, the issues of incorporeal 
property, ownership of property, and possession of property. This raised concern 
regarding the issues of incorporeal property, ownership of property, and possession of 
property. In addition, problems regarding concepts of things and property were not 
only in the case of property rights in Book IV of the Thai CCC but also in the specific 
contracts in Book III as well. 

For example, according to Pornperm Srisawat in Problems of Meaning of 
Property in Specific Contract,14 The root of various debates and problems of the 
specific contract provision in Book III was that it used the words' property' in several 
provisions, which is contrary to the principles of property rights on such subject-matter 
of contract. For example, the sale contract was defined in the Thai CCC Section 453 
as “a contract whereby a person, called the seller, transfers to another person, called 
the buyer, the ownership of property, and the buyer agrees to pay the seller a price 
for it.”15 The problem was the interpretation of the phrase ‘ownership of property’. If 

 
11 Decision of the Thai Supreme Court no. 3395/2529 (A.D.1986). 
12 Decision of the Thai Supreme Court, No. 2475-2476/2566 (A.D.2023) 
13 Decision of the Thai Supreme Court no. 2475-2476/2566 (A.D.2023). 
14 พรเพิ่ม ศรีสวัสด์ิ, ปัญหาความหมายของทรัพย์สินในเอกเทศสัญญา (วิทยานิพนธ์ปริญญานิติศาสตร์
มหาบัณฑิต จุฬาลงกรณ์มหาวิทยาลัย 2560) [Pornperm Srisawat, Problems of Meaning of 
Property in Specific Contract (Master of Laws Thesis, Chulalongkorn University 2017)]. 
15 Thai Civil and Commercial Code Section 453. 
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the ownership covers only the corporeal thing, in theory, the sale-purchase contract 
under Thai CCC will also cover only the things that are corporeal objects. 16   

In contrast, the sale-purchase contracts in Thai law cover both corporeal 
and incorporeal. Various Thai Supreme Court recognised sale contracts, even though 
the properties that were the objects of sale did not have ownership of them, such as 
obligations and rights. For example, according to the Decision of the Thai Supreme 
Court, No. 5466/2539 (A.D. 1996), “The right to hire-purchase contract of land and 
buildings of the National Housing Authority is a type of property that can be purchased 
and sold “17 and the Decision of the Thai Supreme Court, No. 4503/2540 (A.D.1998) 
both were ruled under the same precedent. Namely, 'hire-purchase rights are a type 
of property that can be bought and sold according to a contract of sale-purchase.' 18 

These are only samples of the sales contract issue from the concept of 
things and property. In addition, there are still many debates and problems with the 
use of the word property in another specific contract, such as the use of the word 
property in gift contracts under Section 521 due to the definition of property under 
Section 138, which can include property rights as well. This leads to the issue of the 
fact that the transfer of property rights as gifts must be enforced in accordance with 
the gift contract or must be enforced in accordance with the transfer of claim under 
Section 306. 19   

From the aforementioned problems, when considering the concept of 
things and property under traditional Thai law, the development of these concepts in 
Thai law dates back to the Sukhothai period. 20 Later on, they began to appear clearly 
in the Law of Three Seals since the Ayutthaya era to the early Rattanakosin era. 21 The 
concepts subsisted in the Modernisation of Siam (Thailand) in the reign of King 
Chulalongkorn, modernized Thai law leading to the first legal code in Thailand, the 
Thai Penal Code R.E. 127, and further efforts to draft the Thai CCC. 22 

 
16 Pornperm Srisawat (n 14) 182. 
17 Decision of the Thai Supreme Court, no. 5466/2539 (A.D.1996). 
18 Decision of the Thai Supreme Court no. 4503/2540. (A.D.1997). 
19 Pornperm Srisawat (n 14) 82-83. 
20 See, Arnon Mamout (n 3) 73. 
21 ibid 74-78. 
22 มุนินทร์ พงศาปาน, ระบบกฎหมายซีวิลลอว์: จากกฎหมายสิบสองโต๊ะสู่ประมวลกฎหมายแพ่งและ
พาณิชย์ (พิมพ์ครั้งท่ี 3, วิญญูชน 2563) 238-239 [Munin Pongsapan, Civil Law System: From 
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 According to Alan Watson, the definition of ‘Legal Transplant,’ as 
mentioned in ‘Legal Transplants: An Approach to Comparative Law, 1974,’ is the 
phenomenal process of “moving a rule or a system of law from one country to 
another.” 23 In other words, it is the process of reception of the law from the exported 
country to the received country. 

The researching of the primary document found that in the codification of 
the Thai CCC of 1925, many provisions were transplanted from various foreign laws by 
the process of copying provisions from various foreign private laws, such as the French 
Civil Code, German Civil Code, Argentine Civil Code, Japanese Civil Code, etc.24 Even 
though all of the exported laws are the civil law system countries, the legal basis 
behind each country's provisions reflects that country's view on certain matters. 
Accepting laws from foreign countries by copying may create compatibility problems 
among concepts received from different countries. Therefore, the sequence of the 
legal transplantation in the Thai CCC may be one of the significant factors that affect 
the understanding of Thai law in the current situation. In particular, the understanding 
of concepts of things and property is still problematic in use and interpretation today. 

 
1.2 Literature Review  

 
In 2017, Pornperm Srisawat conducted a Master of Laws thesis at 

Chulalongkorn University on the subject of  ‘Problems of Meaning of Property in 
Specific Contracts’. This thesis examined the same subject matter in numerous 
aspects, including the concepts of things, property, and contracts in Roman law, French 
law, and German law, as well as the concepts of things, property, and specific contracts 
in Thai law. 

However, this thesis differs significantly from Srisawat's Master of Laws 
thesis in four key areas: 

Firstly, this thesis delves into the historical concepts of things and property, 
tracing their development in Thai law both before and after the codification of the 
modern Thai legal code. The study entails codifying the Thai CCC using historical and 

 
Law of the Twelve Tables to Civil and Commercial Code, (3rd edn, Winyuchon, 2020) 
238-239]. 
23 Alan Watson, Legal Transplants and Law Reform (University of Georgia Press 1993) 
22. 
24 Munin Pongsapan, (n 22) 259-260. 

Ref. code: 25666501040049BSD



6 
 
comparative approaches, examining the integration of foreign private laws into the Thai 
CCC and the resulting issues. 

Secondly, this thesis delves into the interpretation of the term’s 'things' 
and 'property' in the context of their evolution in Thai and English, as well as the 
problems that arise when translating provisions from other foreign languages into 
English.  

Thirdly, in this thesis, the author has only considered three specific 
contracts: sales-purchase, gift contract, and hire of property. 

Fourth, this thesis examines four types of foreign private law: French law, 
Argentinian law, German law, and Japanese law. The Thai CCC's drafters used these 
foreign private laws as a model when drafting provisions related to the definition of 
objects and property. The thesis also includes historical studies of the development 
of the concept of property in Roman law as well as the concept of property between 
the 13th and 18th centuries by various schools of thought before the promulgation of 
the French Civil Code. 

Therefore, in the literature review of this thesis, the author has primarily 
examined the background and concepts of objects and property, focusing on four 
major areas: 

Firstly, the general concepts of things and property25 and their overall 
development in three eras: the tribal period, the casuistic period, which focuses on 
Roman law, 26 and the conceptual period 27 following to the classification of Boudewijn 
Bouckaert.28  

Secondly, the concepts of things and property in foreign civil codes in the 
civil law system; this thesis studies concepts thereof in the civil codes of France, 
Argentina, Germany, and Japan in the version of the period that Thailand was drafting 

 
25 Arnon Mamout, (n 3). 
26 See, for examples, Paul J. du Plessis, Borkski’s Textbook on Roman Law (6th ed, 
Oxford University Press 2020); Peter Stein , Roman Law in European History 
(Cambridge University Press, 2004); Barry Nicholas, An Introduction to Roman Law 
(Clarendon Press 1962); Munin Pongsapan, (n 22). 
27 See, for examples, Jean Domat, Civil Law in Its Natural Order Vol. I, (Translated by 
William Strahan, Fred B. Rothman & Co.,1980); Francesco Giglio, ‘Pandectism and the 
Gain Classification of Things’ (2012) 62 University of Toronto Law Journal 1; Munin 
Pongsapan (n 22). 
28 Boudewijn Bouckaert, 'What Is Property' (1990) 13 Harv J L & Pub Pol'y 775, 778. 
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the Thai CCC, including an overview of the background and methods for drafting the 
civil codes thereof. 29 

Thirdly, the concepts of things and property in Thai law, from the era 
before and after the modernisation of Siamese law up to the present Civil Code, 
including background methods for drafting through literature and primary documents 
regarding the drafting of the CCC from the Thai National Archives. 30 

Fourthly, the theoretical and practical problems regarding the concepts of 
things and property in current law are examined through the literature of academics 

 
29 See, for examples, Konrad Zweigert & Hein Kotz, An Introduction to Comparative 
Law Volume I : The Framework, (Translated by Tony Weir, North Holland Publishing, 
1977); Marcel Planiol, Treatise on The Civil Law Volume 1, Part 2 Nos.1610 to 3097 
(12th ed, Translated by Louisiana State Law Institute, 1959); George L.  Gretton, 
‘Ownership and its Objects’ (2007) 4 The Rabel Journal of Comparative and 
International Private Law 802 ; M. C.  Mirow, Latin American Law A History of Private 
Law and Institutions in Spanish America (University of Texas Press 2004); Ernest J. 
Schuster, The Principle of German Civil Law (Clarendon Press, 1907); Basil S Markesinis, 
Hannes Unberath, and Augus Johnston, The German Law of Contract (2nd ed, Hart 
Publishing, 2006 ; Hiroshi Oda, Japanese Law (2 ed Oxford University Press, 1999); 
Munin Pongsapan (n 22). 
30 See, for examples, มหาวิทยาลัยวิชาธรรมศาสตร์และการเมือง, ประมวลกฎหมายรัชกาลที่ 1 
จุลศักราช 1116 พิมพ์ตามฉะบับหลวง ตรา 3 ดวง เล่ม 2 [University of Moral and Political 
Science, Code of King Rama I Chunlasakkarat 1116 Printed According to the Royal 
Tree Seals Version, Vol.2]; ชาญชัย แสวงศักด์ิ , อิทธ ิพลของกฎหมายฝรั ่งเศสในการปฏิรูป
กฎหมายไทย (พิมพ์ครั้งที่ 2 วิญญูชน 2558) [Chanchai Sawaengsak, Influence of France on 
Thai Legal Reformation(2nd edn, Winyuchon, 2015)].; Arnon Mamout (n 3);Sanunkorn 
Sotthibandhu (n 4); Munin Pongsapan (n 22); สำนักหอจดหมายเหตุแห่งชาติ, ม ร.6 ย./18 
เอกสารกรมราชเลขาธิการ รัชกาลที่ 6 กระทรวงยุติธรรม ‘รายงานประชุม 1/161 ถึง 21/189 (24 
ก.ค - 7 พ.ย. 2468) [National Archive, Mor Ror 6 Yor/18 Meeting Record, 1/161 to 21/181 
(24 Jul – 7 Nov 1925)]; สำนักหอจดหมายเหตุแห่งชาติ, ม. สคก 3/4 สำนักงานคณะกรรมการ
กฤษฎีกา 'การประชุมกรรมการร่างกฎหมาย ณ กรมท่าช่างวังน่า ตั้งแต่วันที่ 19 พฤษภาคม ถึง 31 
กรกฎาคม พ.ศ.2468’ 388 [National Archive, Mor-Sor Kor Gor 3/4 Office of the Council of 
State ‘Legislative Drafting Committee Meeting at Tha Chang Wangna Law Drafting 
Department from May19, to July 31, 1925’]. 
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who have debated and given their opinions,31 including relevant Supreme Court 
judgements for discussion. 

In terms of studying the foreign private laws and Thai Civil Code, the author 
has studied and mainly focused on the concepts of things and property in the Thai 
CCC in three parts of the law: (I) the definition of things and property in the code; (II) 
the objects of ownership and possessory rights; and (III) the objects of specific contracts 
in the provisions of sale, hire of property, and gift contracts in comparative study with 
the foreign law.32 

 
1.3 Research Question 

 
The main question in this thesis is whether and how the transplantation of 

foreign laws affects the understanding and development of the concepts of things and 
property in Thai law. 
 
1.4 Hypothesis 

 
The different aspects of the foreign laws that were transplanted in the Thai 

CCC resulted in the concept of things and property in the Thai law being inconsistent 
and controversial. Therefore, the resolution to this problem involves reviewing and 
revising the provisions of the CCC, including relevant law, to create a clarified and 
consistent understanding of the concept of property. 

 

 

 

 

 
31 See, for examples, Arnon Mamout (n 3);Sanunkorn Sotthibandhu (n 4); Seni Pramoj 
(n 5). 
32 See, for examples, Pornperm Srisawat (n 14).;Sanunkorn Sotthibandhu (n 4); ศนันท์
กรณ์ โสตถิพันธุ์, คำอธิบายกฎหมายลักษณะ ซื้อขาย แลกเปล่ียน ให้ (พิมพ์ครั้งท่ี 10, วิญญูชน 2566) 
[Sanunkorn Sotthibandhu, Explanation of Sale-Purchas, Exchange and Gift Contract 
(10th edn, Winyuchon, 2023)] ; ไผทชิต เอกจริยกร, คำอธิบาย ซื้อขาย แลกเปล่ียน ให้ (พิมพ์ครั้ง
ที่ 11 วิญญูชน 2564) [Pathaichit Eagjariyakorn, Textbook on Sale-purchase, Exchange, 
and Gift (11th edn, Winyuchon 2021). 
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1.5 Objectives of the Study 

 
1. To examine the historical background and fundamental principles of the 

concepts of things and property, both in general terms and specifically in the context 
of the civil law system.  

2. To investigate the development of the concepts of things and property 
in Thai law. 

3. To comprehend the problems with the concepts of things and property 
in the current Thai legal system. 

4. To conduct a comparative analysis to determine similarities and 
disparities between Thai and foreign private laws. 

5. To examine the problems arising from the legal transplantation of 
foreign private law into Thai law. 

6. To identify solutions and provide suggestions for Thai law's current 
problems. 

 
1.6 Methodology 

 
This research is focused on analysing documents in order to investigate 

the reasons for the inconsistencies and controversies regarding the idea of things and 
property in Thai law. 

Thus, the historical method is applied to examine the development of the 
concepts of things and property in Thai law. This includes conducting a comparative 
analysis between foreign civil codes, which were referenced by Thai drafters, and the 
Thai CCC. The aim is to identify similarities and differences, as well as to uncover the 
root causes of problems and propose solutions for current legal problems in Thailand. 
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CHAPTER 2 
THEORETICAL CONCEPTS OF THINGS AND PROPERTY  

IN CIVIL LAW SYSTEM 
 

In the civil law system, concepts of things and property were fundamental 
and related to many laws. In order to comprehend the correlation between the 
concepts of things and property in the civil law system, it is necessary to understand 
the fundamental concept of each topic as a basis for further discussion. In this section, 
the author will provide a theoretical and historical background to develop the 
understanding in the concepts of things, property, and civil law systems. The aim is to 
facilitate the subsequent discussion on the concept of things and property in foreign 
civil law in Chapter 3 and the concept of things and property in Thai law in Chapter 4. 

 
2.1 General Concept of Things and Property 
 

The words ‘things’ and ‘property’ may be ordinary words, but they can 
have different meanings and background concepts in different contexts, as well as 
understandings of people from different places and the laws of each country. In 
addition, the translation from the process of reception of law from one country to 
another country, or legal transplant, was one of the reasons for the different 
understanding and the changing of the meaning from original concepts. Thus, in this 
chapter, the author will explain the general concept of things and property, which 
consists of the meaning of the words, the historical background, and the significance 
of these concepts to the civil law system. 

2.1.1 General Concept of Things 
In general, 'things' means physical objects. They can either exist in 

nature or man-made. When considering what an object is, in fact, it can be said that 
an object is a collection of various substances, which are electrons, atoms, and 
molecules, by an identifiable boundary through progressively more complex 
structures, and when the substances are assembled into objects that have a form that 
occupies space in itself, whether it is possible for humans to touch and see with the 
naked eye or not,33 these may be called 'corporeal objects' or 'physical objects' that 
have a shape or 'tangible objects' which may also be called one of the names' things'. 

 
33 Seni Pramoj (n 5) 13. 
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This concept has been understood and undertaken by humans for a long time. 34 Later 
on, when human society developed and the laws emerged, the definition and 
classification of things was introduced in law to link them with the legal principles, 
attaching various types of things to the status of 'objects of rights' under the law, 35 for 
example, the ownership right on things, the possession right on things, etc. 
Notwithstanding, the word things likewise has a concrete meaning; the legal term or 
definition in the law may have a different meaning or more elements to be things in 
the legal sense, which will be discussed further. 

 
2.1.2 General Concept of Property 

On the other hand, 'property' is a word that can be interpreted in 
various meanings depending on context. Namely, the word property can be referred 
to not only as an object of rights, likewise things, but also as property rights themselves, 
for example, ownership rights, which are one of the property rights and also property 
at the same time. 

The word property in English was derived from the French language 
'properté' (Anglo-Norman) or 'proprieté' (Old French), which has appeared since the 
Middle English period (A.D. 1150–1500).36 However, according to the understanding in 
French, the meaning of the word proprieté in French does not correspond to the word 
property in English directly, but it has a meaning that corresponds more to the word 
'ownership’ (dominum) in English, and the word that corresponds to the meaning of 
property in French is the word 'Biens' 37, which will be discussed further. (Please see 
topic 3.1.2 Definition of Things (Chose) and Property (Biens) in French law.) 

According to Black's Law Dictionary, property has various meanings. 
However, the author selected only two significant meanings relating to this paper, as 
follows: 

The first meaning is property as ownership or property right, namely: 
More specifically, ownership; the unrestricted and exclusive 

right to a thing; the right to dispose of a thing in every legal way, to possess it, 

 
34 Ibid 1. 
35 Arnon Mamout, (n 3) 26,33. 
36 Oxford English Dictionary, ‘Property’<https://www.oed.com/dictionary/property 
_n?tab=etymology> accessed 2 January 2024 accessed 2 January 2024. 
37 George L. Gretton, ‘Ownership and its Objects’ (2007) 4 The Rabel Journal of 
Comparative and International Private Law 802, 809. 
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to use it, and to exclude everyone else from interfering with it... That dominion 
or indefinite right of use or disposition which one may lawfully exercise over 
particular things or subjects. .38 

On the other hand, the second meaning is property as the object of 
rights; namely: 

The word is also commonly used to denote everything which 
is the subject of ownership, corporeal or incorporeal, tangible or intangible, 
visible or invisible, real or personal; everything that has an exchangeable value 
or which goes to make up wealth or estate. It extends to every species of 
valuable right and interest, and includes real and personal property, 
easements, franchises, and incorporeal hereditaments. 39 

In summary, the word ‘property’ is a word that can be translated 
with more than one meaning, namely property rights, ownership, or an object of rights, 
same as things. This depends on the context of language, law, and understanding of 
the concepts of each country, and this thesis will discuss the concept of property in 
various contexts up to the discussed topic further. However, the author will state the 
meaning of each topic when it has been discussed and which meaning of property was 
mentioned. 

 
2.2 Development of Concept of Property 
 

After discussing the meaning of the word ‘property’, it became clear that 
this definition was developed and defined after the emergence of modern law. 
However, the concept of property has been developed for a long time and has been 
coupled with humankind's history, which has different aspects, interpretations, and 
definitions depending on the era. As a result, the concept of property was understood 
based on its historical background, which the author will discuss below. 

According to Boudewijn Bouckaert in 'What Is Property', property 
development can be classified into three main periods: first, the tribal period; second, 
the causal period; and third, the conceptual period.40 The concept of property was 
different and developed continuously in each period, which will be explored in the 
following discussion. 

 
38 Henry Campbell Black, Black's Law Dictionary (4thed West Publishing 1968) 1382. 
39 Ibid. 
40 Boudewijn Bouckaert (n 28) 778. 
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2.2.1 Tribal Phase 
The relationship between property and humanity has been enduring 

and predates the establishment of legal systems.41 During tribal times, the concept of 
property served as a fundamental and customary means of resolving conflicts amongst 
tribes, with authority derived from mythical and ancestral roots and closely intertwined 
with religious obligations and rituals. 42 During that age, there was no overarching or 
theoretical concept of property.43 However, tribal communities had a clear 
understanding of resource ownership and were adept at safeguarding them, 
particularly natural resources.44 Thus, in the tribal era, the concept of property 
revolved around the management of resources that were vital to their daily lives, 
including land, animals, gold, tools, weapons, and slaves.45 

Furthermore, tribal societies perceive property as 'property rights' 
that pertain to families and kinship groups, rather than the property rights of 
independent individuals as understood in the present-day concept.46 Subsequently, as 
human civilization progresses and society grows, the concept of property becomes 
progressively intricate, leading to an urban society with more elaborate restrictions.47 

2.2.2 Casuistic Phase 
After the formation of political units and intertribal trade, customary 

rule tended to disappear under pressure from the abovementioned factors.48 Humans 
knew how to exchange and trade things between groups and tribes,49 which resulted 
in the emergence of money, particularly coins, which were used as a medium for 

 
41 อานนท์ มาเม้า, กฎหมายทรัพย์สิน: ความรู้พื้นฐานทางความคิด หลักท่ัวไป และบทเบ็ดเสร็จท่ัวไป 
(พิมพ์ครั้งที่ 3, วิญญูชน 2562) 26 [Arnon Mamout, Property Law: Fundamental Idea, 
General Principle, and General Provision’ (3rd edn, Winyuchon 2019) 26]. 
42 Boudewijn Bouckaert (n 28) 779-780. 
43 Ibid 779. 
44 Ibid. 
45 Ibid. 
46 Ibid 780. 
47 Arnon Mamout (n 3) 26. 
48 Boudewijn Bouckaert (n 28) 780. 
49 ฟิลิป ค็อกแกน, More: เปิดประวัติศาสตร์เศรษฐกิจหมื่นปี (แปลไทยโดย พลอยแสง เอกญาติ, มติ
ชน 2565) 63 [Philip Coggan, More: 10,000 Years Rise of World Economy  (Thai 
translation by Ploysang Akeyat, Matichon 2022) 63]. 
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exchange and trade on a broader scale and cross border trade.50 Furthermore, the 
establishment of a political unit or state also triggers the initiation of a legislative 
process by priests, kings, or state assemblies.51 The emergence of the ancient state 
paved the way for the rise of great civilizations such as the Hellenistic empires, Pax 
Romana, the Islamic Empire, and the High Middle Ages in Europe.52 However, Roman 
law, which incorporates the concept of property, significantly influenced the civil law 
system. This thesis will examine Roman law for further discussion. (See Topic 2.3.2 
Things and property in Roman law.) 
 

2.2.3 Conceptual Phase 

The conceptual phase started with the era of the Commentator. The 
meaning of property was defined by Bartolus (A.D. 1313-1357), 53 one of the famous 
commentators on Roman law,54 who defined property as the “an absolute right to 
dispose of things which is not prohibited by law”55 During the thirteenth century, the 
concept of property was elevated to the realm of theology through the development 
of Canon Law, which was influenced by Christianity.56 This development persisted until 
the Natural Law School emerged. Hugo Grotius (A.D. 1583–1645), the first jurist to 
compose the textbook of Hollandic Jurisprudence,57 defined the definition of property, 
which includes various types of real rights such as ownership and servitude58 

The concept of property was extensively discussed in the sixteenth 
century by the French jurists Hugues Doneau (A.D. 1527–1591) and Francois Hotman 
(A.D. 1524–1590), as well as the Spanish Jesuit Gabriel Vásquez (A.D. 549–1604).59 They 
defined property as a private right and a liberal and individualistic property system that 
viewed property as "the right to keep a good, to use it, to benefit from its yields, to 

 
50 Ibid 67. 
51 Boudewijn Bouckaert (n 28) 780. 
52 Ibid 781. 
53 Ibid. 
54 Munin Pongsapan (n 22) 168. 
55 Boudewijn Bouckaert (n 28) 785-786. 
56 Ibid 786. 
57 Munin Pongsapan (n 22) 190. 
58 Boudewijn Bouckaert (n 28) 787-788. 
59 Ibid 788. 
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exclude anybody else from its use, to alienate it, and even to destroy it." 60 
Subsequently, these liberal and individual property system concepts were 
perpetuated and expanded to encompass the concept of private property system 
organization, resulting in the systematic subdivision of rights and things, such as 
personal rights or real rights, by modern rationalist jurisprudence. .61 This 
systematisation was further elaborated by French jurists, such as Jean Domat (A.D. 
1625-1696) and Robert Joseph Pothier (A.D. 1699–1772), and German jurists, for 
example, Samuel Pufendof (A.D. 1632-1694), Christian Thomasius (A.D. 1622–1684), 
and Christian Wolff (A.D. 1679–1744), for whom the concept of property became the 
direct source of the French Civil Code 62 and could be regarded as the official beginning 
and starting point of the definition of property in the modern civil code 63 which this 
thesis will focus on the concept of things and property. (See Topic 3.1 of the French 
Civil Code.) 
 
2.3 Things and Property in the Civil Law System 
 

After the concept of property developed into a legal concept, the 
concepts of things and property became fundamental to private law in most countries, 
each with its own unique legal system. According to the civil law system, the concepts 
of things and property have shaped various aspects of the law, including its principles 
and structure. These two aspects have significantly influenced the understanding of 
the concepts of things and property in each country's civil law system.  

2.3.1 Nature of Civil Law System 
In general, the civil law system, or Romano-Germanic legal family 

system, relies on written laws as its primary source of jurisdiction and typically 
incorporates private law into the civil code.  The legal principle in the civil code was 
either developed from the Roman law principle or can be traced back to the Roman 
law principle.64 

The term ‘civil law’ originates in Roman law as ‘ius civile’. At first, 
the term ius civile was intended to denote the law that was exclusively applicable to 

 
60 Ibid (emphasis added). 
61 Ibid. 
62 Ibid. 
63 Ibid. 
64 Munin Pongsapan (n 22) 40-41.  
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Roman citizens. 65 This law encompassed the private law of Roman law, which included 
the law of persons (Persones), property (Res), obligation (Obligato), succession 
(Hereditas), and the law of procedure (Actiones).66 In the Middle Ages, the term civil 
law was employed to differentiate Roman law from canon law and to refer to Roman 
law. In the present context, the term civil law is primarily used to refer to private law; 
however, it is also employed in comparative law to refer to the civil law system.67 
Since the rediscovery of the Digest of Justinian in Italy in the eleventh century, this 
principle of Roman law has been influenced and developed by European continental 
law.68  

This had an impact on the Glossator's study of Roman law and the 
development of canon law, which included the emergence of the Ius commune. 69 
Subsequently, the Commentators have also been studying Roman law continuously 
since the fourteenth century, and it has become one of the foundations of European 
continental law.70 The legal humanism school emerged in the fifteenth and sixteenth 
centuries following the study of Roman law by the Glossator and the Commentator. 
This development had a substantial influence on the study of Roman law, as the legal 
humanism school employed humanistic concepts to analyse Roman law, attempting 
to comprehend its logic and reasoning. Consequently, the study of Roman law was 
systematised.71 In the seventeenth and eighteenth centuries, the Natural Law School 
continued and expanded the study of Roman law through legal humanisms. The 
concept of the natural law school was widely embraced and influenced in numerous 
European countries. The French Civil Code of 1809,72 , which was the most advanced 
legal code of its era and had a substantial impact on the development of modern 
legal codes in the nineteenth and twentieth centuries, was a significant framework in 
the emergence of the modern civil code.73  

 
65 Alan Watson, Making of the Civil law (Harvard University Press 1981) 2. 
66 Alan Watson, (n 65) 1. 
67 Ibid 2. 
68 Peter Stein, Roman Law in European History (Cambridge University Press 2004) 43 
69 Munin Pongsapan (n 22) 166-167. 
70 Ibid 171. 
71 Ibid 291. 
72 Ibid. 
73 Ibid 291-293. 
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2.3.2 Things and Property in Roman law 
Roman law relied on the concepts of things and property, 

particularly in structuring and categorising its principles. According to the Institute of 
Roman Law, there were three subjects, namely: the law of persons (Persones), the law 
of things (Res), and the law of actions or procedures (Actiones).74 

2.3.2.1 Meaning of res in Roman law. 
The term ‘Res’ in Roman law could refer to both the words ‘things’ 

and ‘property’. Nevertheless, the meaning of the word res seems controversial when 
having to classify it with the current property system. According to Roman law, the 
term ‘res’ was initially intended to be used with corporeal things (res corporales). 
However, after the principle of res had been developed by the Roman jurists, the word 
res was developed and interpreted to include not only corporeal things but also 
property rights (ius in re) and obligations (obligato), which are incorporeal things (res 
incoporales) later.75 Such circumstances influenced the classification of things in the 
Roman classic period and subsequently in the Code of Justinian. Consequently, the 
interpretation of the term res in Roman law can vary depending on the context of law 
and its era. 
 

2.3.2.2 Classification of Things in Roman law 
Roman law divided the concept of res into various 

classifications. However, this thesis will focus on only three classifications, as outlined 
by Barry Nicholas in An Introduction to Roman Law: 

The first classification was the classification of res into res 
corporales (corporeal things), such as organs, human beings, gold, and silver,76 and res 
incorporales (incorporeal things),77 for example, inheritance, usufruct rights, utility 
rights, and obligations.78 This classification continues to influence the classification and 
definition of things in the modern civil code79, for example, article 2345 [2311] and 

 
74 Ibid 113. 
75 Barry Nicholas (n 26) 98. 
76 George L. Gretton (n 37) 805 
77 Barry Nicholas (n 26) 106. 
78 George L. Gretton (n 37) 805. 
79 Ibid 807. 
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article 2346 [2312] of the Argentine Civil Code 187180 or section 137 and 138 of the 
Thai CCC.81  

The second classification involved dividing res res mobiles 
(movable things), and res immobiles (movable. Things)82 for example, land and house. 
This classification still appears in modern civil code classifications, for example, French 
Civil Code article 516,83 or Thai CCC section and section 139 and 140.84 

The third classification involved dividing res mancipi and res 
nec manicipi. 85 Res mancipi refers to the things that were considered important and 
required transferring formally by law (mancipatio, or inure cession), which may only 
be transferred formally, for example, slaves, beasts of draft and burden, and Italian 
land,86 which still appear in the modern civil code regarding the things that need to 
be registered to the official to transfer, namely immovable property and beasts and 
burden, for example, sections 1299 paragraph one87 and section 130288 of the Thai 
CCC. 
 

2.3.2.3 Real Rights in Roman law 
In Roman law, the concept of real rights, or rights in rem, is 

usually related to the acquisition of things. Examples include the concepts of 
ownership (Dominium), possession (Possessio), and servitude (Servitus).89 However, this 

 
80 Argentine Civil Code of 1871 Article 2345 and Section 2346. 
81 Thai Civil and Commercial Code Section 137 and Section 138. 
82 Barry Nicholas (n 26) 105. 
83 French Civil Code Section 516  
84 Thai Civil and Commercial Code Section 139 and Section 140. 
85 Barry Nicholas (n 26) 105-106. 
86 Ibid. 
87 Thai Civil and Commercial Code Section 1299 paragraph one “Subject to a 
provision of this Code or other laws, no acquisition by juristic act of immovable or of 
real right appertaining thereto is complete unless the juristic act is made in writing 
the acquisition is registered by the competent official”. 
88 Thai Civil and Commercial Code Section 1302 “The provisions of the three 
foregoing sections shall apply mutatis mutandis to ships or vessels of six tons and 
over, to steam-launches or motorboats of five tons and over, to floating houses and 
to beasts of burden”.  
89 Munin Pongsapan (n 22) 118. 
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thesis will focus on only ownership and possession rights to compare with the modern 
civil code. 

(1) Ownership (Dominium) 
Ownership rights, or 'dominium', had not been mentioned in 

Roman law since the beginning. On the other hand, the concept of ownership rights 
originated from the procedure law known as 'action in rem,' which granted the owner 
of property the right to file a case with the court to recover their possessions from 
those who had taken them illegally. Then, the concept of action in rem was developed 
into the concept of ‘Dominium’, which is the absolute rights of the owner over the 
corporeal things in Roman law. 90 

(2) Possession (Possessio) 
According to Roman law, the concept of possession 

(possessio) developed from a land dispute to distinguish the person who has 
ownership (dominium) from the person who actually possesses the land. The elements 
of possession consist of two things, namely: corpus, which means the physical relation 
of the possessor to the object, and animus, which means the intention of the 
possessor to exercise dominion over it.91 Therefore, as stated in things, possession over 
res corporales (corporeal things) is essentially possible due to the possessor's 
possession of physical or corporeal objects.92 
 
2.4 Things and Property in the Modern Civil Code  
 

According to Konrad Zweigert and Hein Kötz, in An Introduction to 
Comparative Law, there were various legal families, e.g., Romanistic family, Germanic 
family, Nordic family, Common Law family, Socialist family, Far Eastern family, Islamic 
system, and Hindu law 93. However, when focusing solely on the legal families in the 
civil law system, the Romanistic legal family and the Germanic legal family emerged 
as the most significant.94, These families have distinct histories, concepts, and 

 
90Sanunkorn Sotthibandhu, (n 4) 162. 
91 Arnon Momout (n 3) 32. 
92Sanunkorn Sotthibandhu (n 4) 441. 
93 Konrad Zweigert & Hein Kotz, An Introduction to Comparative Law Volume I : The 
Framework, (Translated by Tony Weir, North Holland Publishing, 1977) 67. 
94 Munin Pongsapan (n 22) 41. 

Ref. code: 25666501040049BSD



20 
 
perspectives, and their civil codes reflect these differences in terms of things and 
property.  

Moreover, the French civil code, which served as the primary model in the 
Romanistic family, and the German BGB, which served as the primary model in the 
Germanic family, were the two most influential civil codes in the civil law system.95 
Not only in European countries but also in Latin American civil codes, such as the 
Brazilian Civil Code and the Argentinian Civil Code (see topic 3.2 Concept of Things and 
Property in Argentine Law), these models influenced a variety of codifications 
worldwide. Other Asian countries have their own civil codes, including the Japanese 
Civil Code (see topic 3.4 Concept of Things and Property in Japanese law) and the 
Thai CCC (see topic 4.2 Concept of Things and Property in the Thai Civil and 
Commercial Code). 

2.4.1 Romanistic Legal Family 
The Romanist Legal Family was employed by Zweigert and Kötz to 

classify the group of civil codes that comply with the structure and were influenced 
by the French Civil Code as the model 96, which included the French Civil Code itself. 
As a result of their codification, the French civil codes were organized according to the 
Institutes of Justinian, which were further divided into three primary categories. 

2.4.1.1 Structure of Romanistic Civil Code 
In general, the Romanistic family's civil codes are codified into 

three books, following the French civil code. According to the French Civil Code model, 
the structure was divided into three books: (1) the Book of Persons, which pertains to 
the status of persons and family law; (2) the Book II of Property, which pertains to the 
kinds of property, ownership, and other real rights; and (3) the Book III of Acquisition 
of Property, which pertains to succession, gifts, wills, contracts, obligations, and 
limitations of time.97 

2.4.1.2 Things and Property in Romanistic Civil Code 
According to the structure of Romanistic family codes, 

property was the first criteria to be codified and separated from the law regarding 
personal rights and property rights. The property law provisions were compiled and 
codified into Property Book II. Both provisions on the general concept of things and 

 
95 Ibid. 
96 Konrad Zweigert & Hein Kotz (n 68) 68. 
97 O F Robinson, T D Fergus, and W M Gordon, European Legal History (Butterworths 
2000) 265. 
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property, such as the kinds of property, the classification of movable and immovable 
property, the definition of things outside commerce, and the provisions on property 
rights such as ownership, possession, servitudes or usufruct, or the right of user and 
occupation, are codified in the same book.98 

2.4.2 Germanic Legal Family 
Zweigert and Kötz posit that the Germanic Legal Family was 

employed to classify the group of civil codes, which utilised the German civil code, or 
German BGB, as a model for codification. In contrast to the French Civil Code, the 
German BGB does not adhere to the directives of the Institutes of Justinian.99 The 
structure of the German BGB was based on the idea of the Pandectists, which involved 
the division of the civil code into five books: the general parts, obligations, property, 
family, and succession.100 

The civil code's 'General Part' or 'General Principle' is the most 
significant signature of the Germanic family and is largely traceable to them.101 This 
general part was influenced by the Christian geometric systems and the ideas of 
Pufendorf and Domat. 102 The General Part establishes the common rules for a variety 
of general concepts in the civil code, including definitions, civil rights, the juristic 
method, and time and limitation restrictions. When the specific or special law (ius 
specialale) provisions do not explicitly state the case, all provisions in the civil code, 
as well as the general law (ius generale), apply to these general parts. 

2.4.2.1 Structure of Germanic Legal Family 
According to the German BGB, the model is made up of five 

books of code. The general part of the civil code commences with Book I, which is 
typically followed by Book II of Obligation, Book III of Property (or Real Rights), Book IV 
of Family, and Book V of Succession (or Inheritance).103 However, the order or number 
of books may not necessarily follow the German civil code or be limited to five books. 
For instance, the Japanese Civil Code established the Book of Real Rights before the 
Book of Obligations. Although this order is distinct from the German BGB's, it is still 

 
98 Ibid. 
99 Peter Stein (n 68) 123. 
100 O F Robinson, T D Fergus, and W M Gordon (n 97) 277. 
101 Konrad Zweigert & Hein Kotz (n 6829) 107. 
102 Peter Stein (n 68) 123. 
103 O F Robinson, T D Fergus, and W M Gordon (n 97) 227. 
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regarded as a member of the Germanic family.104 Furthermore, the Thai CCC created 
Book III of Specific Contracts, a commercial code classified as a Germanic family and 
situated between Book II of Obligations and Book IV of Property.105 

2.4.2.2 Things and Property in Germanic Civil Code 
Things and property play a significant role in codifying 

Germanic family codes. In particular, the Book of General Principles typically defines 
the definition and classification of things. This book pertains to the general concepts 
and principles that apply to all provisions in the civil code, such as the definition of 
things.106 Meanwhile, the Book of Property or Real Rights complies with and codifies 
the provisions on property rights, for example, the concepts of ownership rights,107 
possession,108 and servitude.109  

Moreover, further observations of the Germanic family's 
influence on property law reveal that the civil code in the Germanic legal family code 
typically clearly distinguishes between the Book of Obligation and the Book of 
Property, in line with the Pandectists idea.110 Even obligations are regarded as 
incorporeal properties. This classification in the Germanic Family Civil Code was similar 
to that of res in the Institutes of Justinian, which also separated property law from 
obligation law.111  

However, for the German legal family, the separation of the 
Book of Property and the Book of Obligation in the civil code cannot be considered an 

 
104 Munin Pongsapan (n 22) 9. 
105 Munin Pongsapan (n 22) 58. 
106 German Civil Code Section 90; Japanese Civil Code Article 85; Thai Civil and 
Commercial Code Section 137. 
107 German Civil Code Section 903; Japanese Civil Code Article 206; Thai Civil and 
Commercial Code Section 1336. 
108 German Civil Code Section 854; Japanese Civil Code Article 180; Thai Civil and 
Commercial Code Section 1367. 
109 German Civil Code Section 1018; Japanese Civil Code Article 280; Thai Civil and 
Commercial Code Section 1387. 
110 ศนันทร์กรณ์ โสตถิพันธุ์ , คำอธิบายหลักพื้นฐานของกฎหมายเอกชน (วิญญูชน 2562) 325 
[Sanunkorn Sotthibandhu, Explanation on Introduction to Private law (Winyuchon, 
2019) 325]. 
111 Paul J. du Plessis, Borkski’s Textbook on Roman Law (6th ed, Oxford University 
Press 2020) 254. 
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absolute criterion. For example, the Argentine Civil Code of 1871 received this 
separation concept from German Pandectists but lacked the Book of a General 
Principle, which is the German legal family's signature. Other books in the Argentine 
Civil Code of 1871, such as the Book of Person, followed the French Civil Code, 
combining the law of person and the law of family without the presence of the Book 
of General Principles. Therefore, the Argentine Civil Code of 1871 was considered the 
Romantic legal family, not the Germanic legal family.112 

 
2.5 Thai Civil and Commercial Code as the Civil Law System 

 
The Thai CCC is composed of six books, including Book I of General 

Principles, Book II of Obligation, Book III of Specific Contracts, Book IV of Property, Book 
V of Family, and Book VI of Succession.113 As a result, the Thai CCC is unquestionably 
a member of the Germanic family and adheres to the German BGB model. Additionally, 
the Thai CCC shares definitions with the German BGB in Book I of General Principles 
(General Part) and mirrors the structure and order of the German BGB.114 

However, just because the structure of the civil code appears similar to 
that of the German BGB and is part of the same legal family, it does not necessarily 
mean that the content or concept of the law within will be similar. For instance, while 
the structure and definition of things in the Thai CCC Section 137 are similar to those 
in the German BGB Section 90,115 the Thai CCC provides a definition of property in its 
general principal Section 138.116  which the German BGB does not have. In contrast, 
the Argentine Civil Code of 1871, which is considered the Romanistic family, also 
included a definition of property, as does the Thai CCC, despite having a different legal 
family structure. 

 
2.6 Conclusion 
 

In summary, since Roman law, the concepts of things and property have 
been important to the civil law system.  

 
112 Konrad Zweigert & Hein Kotz (n 6829) 107. 
113 Munin Pongsapan (n 22) 58 
114 German Civil Code Section 90; Thai Civil and Commercial Code Section 137. 
115 German Civil Code Section 90.  
116 Thai Civil and Commercial Code Section 138. 
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The concept of things is closely related to and focuses on corporeal 
objects. It is evident that the concept of things tends to be objective, stemming from 
a shared understanding of the corporeal objects that humans encounter in their daily 
lives. However, when the concept of things became a legal concept, it was interpreted 
to encompass the value of the objects and the ability to appropriate them. This 
concept may be interpreted more broadly; at times, the concept of things is defined 
to cover only physical things. However, the concept of things can be interpreted more 
broadly to encompass incorporeal objects or property rights with economic value, 
such as obligation rights, property rights, or inheritance rights, which was previously the 
case with the interpretation of res in Roman law. However, the idea that things must 
only be associated with corporeal objects in order to be subject to property rights 
persisted throughout the evolution of Roman legal thought. 

The concept of property is more subjective and abstract than the concept 
of things. It can be concluded that the concept of property has undergone a 
transformation in conjunction with the advancement of human society. Nevertheless, 
they share a common property, which includes possession, ownership, and property 
rights. This applies to both the linguistic definition and the interpretation of the term. 
At this theoretical level, it is possible to tentatively conclude that property can have 
two main meanings: either it refers to an object of rights over both corporeal and 
incorporeal objects, or it can also refer to ownership and possessory rights over the 
property itself. 

In the civil law system, the concepts of things and property have a 
significant role in the structure and organisation of civil law codes. Historical studies 
dating back to Roman law have found that property (res) was one of Roman law's 
classifications. Property is still one of the important matters affecting the structure of 
the civil code, whether it be Romanistic family law or Germanic family law. 
Nevertheless, a number of significant observations lead to several critical assumptions. 
Differences in legal families impact the structure of the property system, potentially 
influencing attitudes and understandings of property within each system. Second, even 
though it's a family civil code, there may be property or specific differences. If the 
process of codifying and transplanting laws is derived from a variety of family sources, 
to clarify the differences between the various concepts. 
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CHAPTER 2 
CONCEPT OF THINGS AND PROPERTY  

IN FOREIGN LAW 
 

The concept of things and property are appeared in every private law in 
the civil law system country. The concept of things and property can appear in more 
than in the book of General principle, or the Book of Property or Real Rights. In fact, 
the concept of things and property also appeared in the contract law of the civil code 
as the subject matter of the contract and how the understanding of each country has 
their perspective on the concept of things and property to their contract law provision. 
The phenomenon of the legal transplant or reception of the foreign law are occurred 
with the codification of the civil code. In comparative law area, the comparative on 
the provision of the civil code is one of the methodologies to find the similarity and 
dissimilarity between two laws or more than that to find the original provisions with 
the process of historical research. 

According to the Phraya Manavaratchasevi’s Index of the Civil Code in the 
book ‘A Recording of an Interview with Phraya Manavaratchasevi’ by the Department 
of Social Legal Studies, Philosophy, and History, Faculty of Law Thammasat University, 
the provisions of the Thai CCC have been identified with the provisions of foreign civil 
codes which the drafting commission was used as references in the drafting of the Thai 
CCC. In this research, seven topics have been quoted, including provisions regarding 
the definition of property, the definition of property, contents of ownership, acquisition 
of possession rights, the definition of sales law, the definition of hiring of property, and 
the definition of gift, which appear as follows. 

 
 
 
 
 
 
 
 
 

Ref. code: 25666501040049BSD



26 
 
Table 1 Phraya Manavaratchasevi’s Index of Civil Code 117 
 
Topic Thai CCC Frech CC Arg. CC 

1871 
German 

BGB 
Japanese 

CC 
Things 98 [137] - - 90 85 
Property 99 [138] - 2349 - - 
Ownership 1336 544, 546 - 903 206 
Possession 1367 - - - 180 
Sale-Purchase  453 1582 - 433 555 
Gift/Donation 521 711, 894 - 516 549 

Hiring of 
Property/Lease 

537 1709 - 535 601 

 
Therefore, in this chapter, the author will explain the concept of thigns 

and property in the civil law codes of all four countries, namely France, Argentina, 
Germany, and Japan, in order to study the overview of the background and essential 
characteristics of the legal codes and the concept of things and property which appear 
in provisions of the civil codes regarding definitions, possession, ownership, and 
contracts namely sale, lease, and gifts. 
 
3.1 Concept of Things and Property in French Law  
 

In this part will discusses on the concept of things and property in French 
law according to the French Civil Code (Code Civil) in four topics which are the 
background of the French Civil Code, the definition of things and property in French 
law, relation of things and property to property rights in French law, and relation of 

 
117 ภาควิชานิติศึกษาทางสังคม ปรัชญา และประวัติศาสตร์, บันทึกคำสัมภาษณ์พระยามานวราชเสวี 
(วิญญูชน 2557) 147,165, 170, 171,228, 230 [Department of Social Legal Studies, 
Philosophy, and History, Faculty of Law Thammasat University,  Recording of an 
Interview with Phraya Manavaratchasevi (Winyuchon 2014) 147,165, 170, 171,228, 
230]. 
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thing and property to contracts in French law. For the provisions in French law, the 
author will use the French Civil Code in English, translated by E. Blackwood Wright.118 

3.1.1 Background of the French Civil Code  
French Civil Code or Code Civil was promulgated in 1804, and also 

knows as the name ‘Napolean Code.’ Due to when Napoleon Bonaparte became to 
power. Napoleon was instrumental in pushing for the codification of the French Civil 
Code by appointed the new civil code drafting committee to draft a French civil code, 
and he also closely participated the codification of the civil code.119 At the time of 
promulgated French Civil Code was consisting of four books namely, Persons 
(Personne), Property (Biens), Acquisition of Property (Acquiert la propriété), and 
Procedure (Procédur). After that in 1807 the book of civil procedure was moved to 
separate code. Then French Civil Code remained three books following the structure 
of Institute of Corpus Iuris Civilis,120 and became the model of the Romanistic or 
Romanist Legal family which the author already discussed in the Chapter 2.121 

The French Civil Code was highly influenced by the idea of Natural 
Law School and was one of the fruits from the French Revolution in 1789, in particular 
the work of Robert Joseph Pothier namely ‘The Treaty of Civil Law’ (Traités de Droit 
Civil), and some provision of the civil code also was influenced from the work of Jean 
Domat. The French civil code has been one of the most significant models for the 
modern civil code since 19th century, and also influenced to European countries which 
was conquered by France e.g., Italy and influenced to other civil code of European 
countries e.g, Spain or some states in Germany. 122Not only influenced to European 
countries, but at the 19th century the French Civil Code also influenced to Latin 
Americas e.g., Argentina which was the oversee colonies of Spain at that time, which 
the author will disused further in this chapter topic 3.2.1 Background of the Argentine 
Civil Code123. Moreover, the French Civil Code also influenced to some Asian Countries 
which wanted to revolution the legal system e.g., Japan and Thailand which the author 

 
118 E. Blackwood Wright (trs), The French Civil Code Translated into English with 
Notes Expandatory and Historical, and Comparative References to English Law 
(Stevens and Sons 1908). 
119 Konrad Zweigert & Hein Kotz (n 68) 76-77. 
120 Munin Pongsapan (n 22) 200. 
121 See, Topic 2.4.1 Romanistic Legal Family. 
122 Munin Pongsapan (n 22) 200-201. 
123 See, Topic 3.2.1 Background of the Argentine Civil Code. 
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will disused further in this chapter topic 3.4.1 Background of Japanese Civil Code and 
in the chapter 4 Topic 4.2 Concept of things and property in the Thai CCC. Now, the 
Frech Civil Code was amendment in 2006 and changed the structure of the code from 
three Book Civil code into five books, by adding the Book IV of Securities and Book V 
Provisions applicable to Mayotte. 124 

3.1.2 Definition of Things (Chose) and Property (Biens) in French 
Law 

According to the French Civil Code Structure, property is one of the 
concepts which is the significance criteria for categorized the provision in the code. 
Concept of property was appeared clearly in Book II of Property, for example the 
classification of property, possession, or ownership. Moreover, it also was appeared in 
the Book III of Acquisition of property, which the subject matter of the contract was 
the things or property for example, Sale contract, Hiring of things Contract, and 
Donation contract. 

There was not the definition of things (chose) in the French Civil 
Code. According to the French legal textbooks thing in general was defined as a 
corporeal object following the concept of res corporales in Roman law and the 
classification of things by Gaius.125  However, the concept of things in French Civil Code 
is not the exactly the same with the res corporales in Roman law. The concept of 
things in French law had developed to related to the concept property by the 
classification between ‘Thing by Nature’ for example the sun, moon, sea or river, and 
‘Things in Civil law’ which limited things into as things that human able to belong or 
appropriated them or called things which became property.126 Thus, the term things 
in French civil code were refer to things that become property.127 On the other hand, 
things in French Civil Code referred to corporeal property or Biens corporels. 

 

 
124 Ordinance No. 2006-346 of March 23, 2006, art. 1 JORF March 24, 2006. 
125 George L. Gretton (n 37) 809. 
126 Jean Domat, Civil Law in Its Natural Order Vol. I, (Translated by William Strahan, 
Fred B. Rothman & Co. 1980) 148-156. 
127 Marcel Planiol, Treatise on The Civil Law Volume 1, Part 2 Nos.1610 to 3097 (12th 
ed, Translated by Louisiana State Law Institute, 1959) 280. 
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Figure 1 Classification of Property (Biens) in the French Civil Code128 

 
According to French law, property In French law, there is no property 

(Biens) in the French Civil Code (FCC). However, the concepts of things and property 
are mentioned in French legal textbooks and appear in various provisions of the civil 
code.129 For example, the classification of property in article 516 of the FCC which 
states that ‘All property is movable or immovable.’130 However, in French legal 
textbook the definition of things was explained to be objects which are corporeal 
object which able to be appropriated by human which also called ‘Things in Civil 
law’131 or things as property’,132  Likewise things, there was not the provision for the 
definition of property in the Frech law. The definition of property was explained by 
the following quote: “The word ‘Property,’ therefore, includes, besides material things, 
a certain number of kinds of incorporeal property which are rights, such as credits, 
income from investment, office and trade mark, etc.”133 On the other words, the 
concept of property in French law was both object of right which are things as 
corporeal object and incorporeal property which able commerce by law. Therefore, if 
considering to the term things in French law it had to considered that whether such 
things are corporeal property according to the French concept or not. On the contrary, 
if considering to the term property in French law, it able to refer to both corporeal 
and incorporeal property which included things, rights, or other property rights by law. 

 
128 George L. Gretton (n 37) 809. 
129 Henry Dyson, French Property and Inheritance Law Principle and Practice (Oxford 
University Press 2003) 13. 
130 Article 516, French Civil Code. Translated by E. Blackwood Wright, The French Civil 
Code Translated into English with Notes Expandatory and Historical, and 
Comparative References to English Law (Stevens and Sons 1908) 89. 
131 Jean Domate (n 126) 148-156. 
132 Marcel Planiol (n 127) 280. 
133 Ibid. 
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3.1.3 Relation of Things and Property to Property Rights in 
French Law 

3.1.3.1 Ownership (Propriété) 
According to French law, the concept of ownership (propriété) 

was defined in the article 544 of the French Civil Code.134 In general, ownership is an 
absolute right of the owner to use or to abuse to the thing135,or the right of enjoyment 
and disposing of an owned thing under forbidden by law or regulation. The owner of 
the thing also has an accession right from what the thing produces both nature of 
artificial according to the article 546.136According to Planiol, Ownership is the real rights 
and the right of ownership assurers ‘exclusive enjoyment of given piece of property’. 
137 Thus, the object of rights for ownership in French law are things (Choses) which are 
able to be appropriated by human under the concept of property (Bines). On the 
contrary, not all property is able to be an object of ownership, only corporeal property 
for example lands, cars, goods are able to have ownership on them, while no 
ownership which is real rights on incorporeal property for example rights or claims. 

3.1.3.1 Possession  
The definition of possession in French Civil Code had been 

defined in article 2228 since 1804 until 2008, 138 After the promulgated of LOI n°2008-
561 du 17 juin 2008 art. 2, the article of definition possession was moved from article 
2228 to article 2225 until present.139  The definition of referred to the detention or the 
enjoyment of a thing or a right.  In the eighteenth century, Pothier as the one of the 

 
134 French Civil Code Article 544 “Ownership is the right of enjoyment and disposing 
of a thing in the most unlimited manner, provided the thing is not made use of in a 
manner forbidden by law or regulation”. 
135 Marcel Planiol (n 127) 380-381. 
136 French Civil Code Article 546. “The ownership of thing whether it is movable or 
immovable, gives the owner right to all that it produces, and to that which unites to 
it as an accession, whether it has become united to it by nature causes or artificial 
cause. This right is caked the right of accession”. 
137 Marcel Planiol (n 127) 378-379. 
138 French Civil Code Article 2255 [2228] “Possession means either the detention or 
the enjoyment of a thing or of a right by a person who actually has or enjoyment the 
same personality or else through another who acts on his behalf”. 
139 LOI n°2008-561 du 17 juin 2008 art. 2. 
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most influenced to the drafting of French Civil Code cited the works of Medieval jurists 
to compare the customary law in the middle age with the Roman law. However, the 
after the promulgation of the French Civil Code in 1804. The concept of possession in 
French law was influenced by the Savigny's theory of possession or ‘Subjective 
Theory’, which separated between possession and detention.140  According to Savigny, 
possession can be both rights and state of fact in the same time, however, in general 
possession is the state of fact and it can be rights in exceptional case.141 This idea was 
also appeared in the Treaties on Civil Law by Marcel Planiol which stated that 
possession in French law is a state of fact.142 Regarding the objects which may be 
possessed, according to Domat, the objects which can be possesses are things (choses) 
which are corporeal objects whether they are movable or Immovable,143 while 
according to Planiol, beside corporeal object whether movable or immovable, things 
which are able to possessed must ‘susceptible of private ownership’144 and not 
included the public domain or the things which are common. However, in French law, 
the concept of quasi- possession was accepted in the French law as well Therefore, 
the concept possession in French law was include the incorporeal things for example 
rights (droit), claim, or even the status by law. Therefore, according to Planiol, the 
concept of possession in French law ‘was removed from the domain of the real rights 
and has extended to other rights.’145 On the other hands, possession in French law 
concept was also considered as one of the property rights, and not the real rights for 
the reasons that incorporeal object also can be the object of possession in French law. 

3.1.4 Relation of Things and Property to Contracts in French Law 
The provision on contracts and donation was stated in the Book III 

of acquisition of the property in the French Civil Code. In this topic will be discussed 
on the definition, general concept, and the object subject matter and other 
observation of the sale, hiring of things and donation in French law. 

 
140 สมเกียรติ วรปัญญาอนันต์, ‘ข้อความคิดว่าด้วยการครอบครองตามกฎหมายลักษณะทรัพย์สิน’ 
(2564) 1 วารสารนิติศาสตร์ มหาวิทยาลัยธรรมศาสตร์ 1, 21 [Somkiat Worapunyaanun, ‘The 
Idea of Possession According to The Property law’ (2021) 1 Thammasat Law Journal 
1, 21]. 
141 Somkiat Worapunyaanun (n 140) 28. 
142 Marcel Planiol (n 127) 340. 
143 Jean Domate (n 27) 846. 
144 Marcel Planiol (n 127) 342. 
145 Ibid. 
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3.1.4.1 Sales (Vente) 
The definition of sale contract (Vente) in French law was 

defined in the article 1582 in the French Civil Code.146 Sale in French law is an 
agreement between the seller which has a duty to deliver a things or registration 
transfer of the document depends on type of a thing to the buyer and the seller has 
to pay a price for it. Even the article stated that in sale contract the buyer has to 
deliver a thing, however, the objects which are the subject matter of sale contract in 
French law was specially stated in the article 1598,147 which stated that ‘Everything 
which may be the subject-matter of commerce.’148 It can be seen that in Frenc law 
whether it corporeal or in corporeal objects, movable or immovable, if such object is 
the subject-matter of commerce it is able to be sold in French law, and the concept 
of sale in French law did not mention to ownership of the thing or property which the 
parties agreed to sale. Thus, in case of rights which has no ownership on them are able 
to be sold. Therefore, sale in French law is focusing on deliver the sold object with 
the intention to transfer the belonging on it, and the objects which is the subject-
matter of sale in French law is property or ‘Biens’ in the French concept, which are 
things and incorporeal object which able to be appropriated or in commerce in the 
French law for example, claim, property rights, office (business). They are able to be 
an object of subject-matter of sale. 

3.1.4.2 Hiring of Things (Louage des choses) 
 In the French law, lease was appeared as one of the 

hiring contracts which separated to hiring labour and hiring of things according to article 
1708.The concept of hiring of things (Louage des choses) contract was defined in article 
1709 of the French Civil Code.149 The essential of the contract is the agreement 
whereby one party binds himself to let other party to enjoy the use of property for a 

 
146 French Civil Code Article 1582 “A sale is an agreement by which the one person 
binds himself to deliver a thing, and the other party agrees to pay for it. A Sale may 
be carried out by a document drawn up by a notary or by one merely signed by the 
parties.” 
147 French Civil Code Article 1598 “Everything which may be the subject-matter of 
commerce may be sold, unless special laws have prevented its sale.” 
148 Ibid. 
149 French Civil Code Article 1709 “The hiring of thing is a contract whereby one of the 
parties binds himself to let the other party enjoy the use of a thing for a certain period 
in exchange for certain price which the other party bind himself to pay him.” 
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certain period, and another party binds himself to pay a certain price in exchange on 
the other hand the rent. The objects which are subject matter of hiring of things in 
French law was stated in the article 1713 which are ‘every kind of property (Biens)’150 
Thus, according to the definition of Biens in French law both corporeal and incorporeal 
property are able to be hired or leased in the hiring of things contract. However, in 
case of things they are also under the definition of property (Biens) not all things that 
can be hired, in case of incorporeal property, it depends on the nature of each property 
that whether it possible transfer for another party to enjoy such property and able to 
transfer by law or not. If it was not prohibited by law or limited by their nature, 
incorporeal objects also be hired in French law. 

3.1.4.3 Donation inter vivos (Donation entre vifs) 
 According to French law article 711, the transferring and 

acquiring of ownership of property can be occurred in three ways namely, donation 
inter vivos (among living), will (testamentary donation), and contract.151 Focusing on 
donation inter vivos (donation entre vivos) according to article 894 , the essential of 
the donation inter vivos is the irrevocable transfer of a thing (chose) by divest the thing 
in fact (ipso facto) to the donee.152 However, not only things that able to the subject 
matter of the Donation inter vivos, Moreover, in French law, the donation in French 
law is not only the donation inter vivos according to article 894. They are others type 
of acts which are considered as donation in French law namely, manual gift which is 
the French customary of gift ,donation by transfers, indirect donation, accessory 
donation or disguised donation, which real rights or claim able to be the subject matter 
of donation 153 Thus, for the objects which able to be the subject matter of the 
donation in French law is property (Biens) which both of things and rights, including 
others incorporeal property. 
 

 
150 French Civil Code, Article 1713 “Every kind of property may be let, whether 
movable or immovable.” 
151 French Civil Code Article 711 “Ownership of property is acquired and transferred 
by succession, by donation inter vivos, by will, and by a contract.” 
152 French Civil Code Article “894 A donation inter vivos is an irrevocable act of transfer 
whereby the donor ipso facto divest himself, in favour of the donee, of the subject-
matter of the things.” 
153 Pornperm Srisawat (n 14) 154 -159. 
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3.2 Concept of Things and Property in Argentine Law 
 

In this part will discusses on the concept of things and property in 
Argentine law according to the Argentine Civil Code in four topics which are the 
background of the Argentine Civil Code, the definition of things and property in 
Argentine law, relation of things and property to property rights in Argentine law, and 
relation of thing and property to contracts in Argentine law. However, in this thesis will 
focusing and discussing on the Argentine Civil code of 1871 which was the vision that 
be used to one of the models for drafting the Thai CCC of 1925 for comparative in the 
Chapter 5. Moreover, the number of articles which mentioned in this topic will be the 
new provision number of the Argentine Civil Code and the old provision number will 
be bracketed. For the provisions in Argentine Civil Code, the author will use the 
ArgentineCivil Code in English, translated by Frank L. Joannini.154 

3.2.1 Background of the Argentine Civil Code  
Argentina was a colony of the Spanish Empire in the 16th century 

after Critofer Columbus discovered the Americas. Then, Argentina declared its 
independence from Spain in 1861 and became a federation until the present day. The 
most important contributor to the Argentine Civil Code was Dalmacio Vélez Sársfield 
(1800-1875), the famous Argentinian jurist who drafted and promoted the 1871 
Argentine Civil Code. This jurist led to the Argentinean Civil Code, also known as the 
Vélez Code (Código de Vélez). Vélez was born in Córdoba, a province in Argentina. He 
graduated from law school and became a Buenos Aires barrister in 1823.155 Vélez was 
proficient in both mathematics and languages, for example, English, Spanish, Italian, 
and Latin. After that Vélez entered the political path. as a member of the lower house 
of the Argentine National Congress; moreover, In academia, Vélez was appointed 
professor of economics at the University of Buenos Aires and became the governor of 
Buenos Aires. Vélez later drafted the Buenos Aires Commercial Code, which was passed 
through the Argentine National Congress in 1864. The Buenos Aires Commercial Code 
was an important milestone in the codification of the Argentine Civil Code. Later, while 
Vélez served as Minister of Internal Affairs, Velez drafted the Argentinian Civil Code by 
modifying his idea in the Buenos Aires Commercial Code and brew on principles from 

 
154 Frank L. Joannini (trs), The Argentine Civil Code Together with Constitution and 
Law of Civil Registry (Boston Book Company 1917). 
155 M.C Mirow, Latin America Law: A History of Private Law and Institution in Spanish 
America 138. 
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Roman law, Canon law, the French Civil Code, and important writings such as 
"Consolidation of the Civil Laws" (Consolidação das Leis Civis) by Augusto Teixeira de 
Freitas, a famous Brazilian jurist who wrote about Brazilian private law. Freitas's work 
was influenced by Pandectist ideas, which made the civil law code Vélez's Argentinian 
was influenced by combining both the French civil code and German jurisprudence. 
One evidence that Pandectist influence indirectly influenced the Argentine Civil Code 
is that the 1871 Argentine Civil Code was not divided into three sections like the French 
Civil Code (at that time). But the topic of the legal code has been divided into four 
chapters, namely Book I of Persons (Libro Primero, De Las Personas), Book II of Personal 
Rights in Civil Action (Libro Segundo, De Los Derechos Personales en Las Relaciones 
Civiles Seccion Primera), Book III of Real Rights (Libro Tercero, De Los Derechos Reales), 
and Book IV of Real and Personal Rights (Libro Cuarto, De Los Derechos Reales y 
Personales - Disposiciones Comunes) In 1869, the Argentine National Congress 
approved the draft of the Argentine Civil Code (Código Civil de la República Argentina), 
which went into effected in 1871.156 One of the signatures of the Argentine Civil Code 
(official version in Spanish) has the official annotation by Vélez, which was one of the 
essential explanations for interpreting and understanding the Argentine Civil Code. 

 

 
Figure 2 Annotated of Argentine Civil Code 1871 Article 2311 157 

 
After had been enforced for 144 years, the Argentine Civil Code 1871 

was repealed by the new Argentine Civil and Commercial Code (Código Civil y 
Comercial de la Nación) on 1st August 2015 by Law No. 26.994 of October 1, 2014.158  

 
156 Ibid 139. 
157 Annotated of Article 2311, Argentine Civil Code 1871 (Official version). 
158 Argentina AR149 Law 27.077 of December 18, 2014 on the entry into force of the 
Civil and Commercial Code of the Argentine Republic (approved by Law No. 26.994 of 
October 1, 2014). 
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3.2.2 Definition of Things and Property in the Argentine Civil Code  
According to Argentine Civil Code, the definition of things (cosa) was 

defined in article 2345 [2311]159 as the corporeal objects (objetos corporales) which 
susceptible of having a value. While the definition of property (bienes) was defined in 
the next provision in article 2346 [2312]160 as Immaterial objects (objetos inmateriales) 
susceptible of having a value, likewise things. The concept of things was aslo 
understanded as everything that can be the object of rights and was explained further 
in the official annotated of the provision that only corporeal objects that have a value 
among the goods of individuals’161are considered as things in the Argentine Civil Code. 
In the event of property, in Argentine law, property is Intangible object which can be 
goods in Argentine law for example claim or personal rights, and the sum of property 
of person called ‘patrimonial’ (patrimono). However, there is the explanation that 
property also include things as well.162  
 

 
Figure 3 Classification of Things and Property in Argentine Civil Code 163 

 
It can be seen that, the relation between things and property in 

Argentine civil code was in line with the concept of things and property in French law. 
Thus, from the objects which was considered as things in Argentine law excluded the 
corporeal objects by nature that cannot be the property of a human, e.g., the sea, the 

 
159 Argentine Civil Code Article 2345 [2311] “Corporeal objects susceptible of having a 
value are called things in this Code.” 
160 Article 2346 [2312] “ Immaterial objects susceptible of having a value, and 
likewise things, are called property. The aggregate of the property of the person 
constitutes his patrimony.” 
161 Article 2311, Argentine Civil Code 1871. 
162 George L. Gretton (n 37) (Footnote 79), 817. 
163 Ibid 817. 
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air, the sun,164 and similar to the concept of ‘things in civil law’ (Chose) French law 
which referred to only things which become property.  

3.2.3 Relation of Things and Property to Property Rights in the 
Argentine Civil Code  

The provision on property rights in Argentine law was stated in the 
Argentine Civil Code Book III of Real Rights (Libro Tercero, De Los Derechos Reales). In 
this research will be focused on only two of property rights namely, ownership 
(domino) and possession (Posesión) and will be discussed on the definition of the 
rights, general concept of the rights, and the object of the rights. 

3.2.3.1 Ownership (Domino) 
The concept of ownership (domino) in the Argentine was 

defined in article 2540 [2506] as the ‘real right by virtue of which thing is subject to 
the will and action of a person’165 According to the content note of the article 2540 
[2506] mentioned to concept of ownership (la propiedad) in the article 544 of French 
Civil Code and the concept of ‘jus utendi et abutendi’ in Roman law. Focusing to 
object which are the subject matter of the ownership in Argentine law, the article used 
to word ‘things’ (cosa) and state clearly that ownership is the ‘real right’ (derecho 
real) in Argentine law.166 The concept of ownership in Argentine law also appeared in 
the article 2547 [2513] which also stated that “The right to possess the thing, to dispose 
of or benefit there from, to use and enjoy it according to the will of the owner, is 
inherent in ownership. The owner may change its nature, degrade it or destroy it…”,167 
which similar to the concept of enjoyment in French Civil Code article 544,168 and also 

 
164 Annotated of article 2311, Argentine Civil Code 1871 (offficial version). 
165 Argentine Civil Code Article 2540 [2506] “Ownership is the real right by virtue of 
which thing is subject to the will and action of a person.” 
166 CODIGO CIVIL - SU APROBACION Ley N° 340. Sanción: 25/9/1869. Promulgación: 
29/9/1869. B.O.: Publicado en Registro Nacional 1863/69, pag. 513. Código Civil. Su 
aprobación art. 2506. 
167 Argentine Civil Code Article 2547 [2513]. “The right to possess the thing, to dispose 
of or benefit there from, to use and enjoy it, according to the will of the owner, is 
inherent in ownership. The owner may change its nature, degrade it or destroy it; he 
has the right of accession, of revendication, of constituting real rights therein, of 
collecting all its fruits, of prohibiting another person from making use thereof, or 
collecting its fruits; and to dispose thereof by acts inter vivos.” 
168 French Civil Code Article 544. 
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stated that the owner “has the right of accession, of revendication, of constituting real 
rights therein, of collecting all its fruits” which similar to the French Civil Code article 
546169. Thus, if considering to these factors it can be seen that Argentine Civil Code 
received the idea of ownership in line with French civil code and Roman law which 
ownership only existed over a corporeal thing. Therefore, the objects which are subject 
matter of ownership in Argentine are limited on only things according to the principle 
of real right. 

3.2.3.1 Possession (Posesión) 
The concept possession (posesión) was stated in Argentine 

Civil Code article 2385 [2351] namely possession is acquired by the apprehension 
(aprehensión) of the thing (cosa) with the intention of having it as one's own, except 
for the provisions on the acquisition of things by succession. 170  From the study found 
that the concept of possession in Argentine law was heavily influenced from the 
concept of possession in French Civil Code, according to the official annotated of such 
article was mentioned to the article 2228 of the French Civil Code and stated that 
[Translated by Author] “..French is not contrary to ours, since he defines what is 
commonly called natural possession, and we define what is commonly called civil 
possession (posesión civil)..” Moreover, the official annotated also state that. 

[Translated and emphasized by Author] From this 
practical point of view, the idea has seemed susceptible to being extended to 
other real rights, especially rights of servitude, which are dismemberments of 
property rights; and the person who exercises the powers contained in the right 
of easement has been considered the holder of an easement. This is the "juris 
possessio" or the "quasi possessio."171 

Therefore, even the provisions of article 2385[2351] used the 
term thing (cosa) which was limited only corporeal object according to the definition 
of things in article 2345 [2311], the interpretation of such article was interpreted boardy 
to included property right likewise possession in French law as well. 

 
169 French Civil Code Article 546. 
170 Argentine Civil Code Article 2385 [2351] “There is possession of things when a 
person has a thing in his power, for himself or for another, with the intention of 
subjecting it to the exercise of a right of property.” 
171 Annotated of Article 2351, Argentine Civil Code 1871 (Spanish version) 
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3.2.4 Relation of Things and Property to Contracts in the Argentine 
Civil Code (1871)  

The provision on contracts and obligation in Argentine law was stated 
in the Argentine Civil Code, Book II of Personal Right in Civil Action (Libro Segundo, De 
Los Derechos Personales en Las Relaciones Civiles Seccion Primera). In this research 
will disused on three contracts which are Purchase and Sale (Compraventa), Lease 
and Hire (Locación), and Donation (Donaciones), which things and property are the 
subject matter of the contract.  

3.2.4.1 Purchase and Sale (Compraventa) 
The definition of purchase and sale was defined in article 1357 

[1323]. Of the Argentine Civil Code, the essentials of the purchase and sale in the 
Argentine are the paying the money as a price and the transfer to another the 
ownership of things172 One of the important signatures of purchase and sale in the 
Argentine law was the definition which states that the term ‘transfers of ownership of 
thing’ which is dissimilar to the concept of sale in French law which focused on deliver 
of things or transfer property rights which is not specific to ownership of thing. On the 
contrary, the concept of purchase and sale in Argentine Civil Code quite similar to the 
concept of Sale in German BGB which the seller has to specific transfer the ownership 
of the things to the buyer.173 For, the subject matter of purchase and sale, according 
to article 1361 [1327] stated that ‘all thing which can be the object of the contract 
may be sold...’174 When considering to the article 1361 [1327] in the original version 
used the word ‘cosa’ which mean things which was defined as the corporeal object 
according to Argentine civil code article 2345 [2311]. However, the official explained 
note stated that to explained that [Translated and added original term by the Author]  

The word "thing" [cosa] is taken in the broadest sense, 
encompassing everything that may be part of a patrimonial [patrimonio], 
corporeal things [cosas corporals] or rights [de rechos], as long as they are 
susceptible to alienation and transfer.175  

 
172 Argentine Civil Code Article 1357 [1323]. “There is a purchase and sale when one 
of the parties engages to transfer to another the ownership of a thing, and the latter 
engages to receive it and pay therefor a certain price in money.” 
173 German BGB Section 433 
174 Argentine Civil Code Article 1361 [1327]. 
175 Annotated of article 2327, Argentine Civil Code 1871 (Spanish version). 
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Therefore, the meaning of things in article of 1361 [1327] as 
the subject matter of sale in Argentine law was boarder than the term of thing 
according to the article 2345 [2311] of the Argentine Civil Code and included to rights 
and incorporeal property for example, mortgage right or usufructuary right.176 However, 
the object which able to be and subject matter still under the limited by the definition 
of property in the Argentine civil code.  

3.2.4.2 Lease and Hire (Locación) 
Likewise French Civil Code, the, concept of lease and hiring 

was defined together in Argentine law, according to Argentine Civil Code the article 
1527 [1493] 177 Focusing on lease, in Argentine Civil Code lease was the contract 
whereby the party called lessor by himself to let other party called lessee to 
enjoyment of a thing and the lessee has to pay the price called lease or rental. This 
concept of lease was similar to the concept of hiring of things in French Civil Code 
according to article 1709178 The essential of Lease in Argentine law was the ‘use or 
enjoyment of a thing’ (el uso o goce de una cosa) in line with the concept of lease in 
French law. When considering to the subject’s matter of lease in Argentine law 
according to article 1533 [1499] state that ‘Non-fungible movable things and real 
property without exception can be the subject of the lease.’ In other words, the 
subject matter of lease in Argentine law are movable things according to article 2352 
[2318]179 which exclude fungible things according to article 2358 [2324] of the Argentine 

 
176 Ibid. 
177 Argentine Civil Code Article 1527 [1493]. “There is a lease or hire when two parties 
mutually bind themselves, one to grant the use or enjoyment of a thing, or to do a 
piece of work, or to render a service; and the other to pay a stated price in money 
for such use, enjoyment, work or service.The person who pays the price, is called in 
this Code the lessee, tenant, or hirer, and the person who receives it, the lessor or 
owner. The price is also called lease or rental.” 
178 French Civil Code Article 1709 “The hiring of thing is a contract whereby one of 
the parties binds himself to let the other party enjoy the use of a thing for a certain 
period in exchange for certain price which the other party bind himself to pay him.” 
179 Argentine Civil Code Article.2352 [2318] “Movable things are those that can be 
transported from one place to another, either moving by themselves or only moving 
by an external force, with the exception of those that are accessory to real estate.” 
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Civil Code 180  and the real property which referred to land and house. Considering to 
definition of movable thing in Argentine law,  

3.2.4.3 Donation (Donaciones) 
The concept of donation inter vivios in Argentine law was 

defined in the Argerntin Civil Code in article 1823 [1789],181 as the act of transfer the 
ownerhip of thing from one party to another party. If considering to the subjetcs matter 
of the donation inter vivios, according to article 1833 [1799] stated that ‘[t]hing which 
can be sold can be donate’182 Thus, back to the sale contract, even the provision in 
sale contract used the term ‘things’ (cosa) as the subject matter of the sale, but 
accoring to official annotated, the term things in sale contract refered to things in the 
boarder sense which include to rights as well. On the other words, the subject matter 
of donations in Argentine civil code was both of things and rights. Moreover, according 
to the aricle 1834 [1800] stated that the subject matter of donation must be the 
‘present property’ (bienes presentes) of the donor.183 Therefore, the subject matter of 
donation in Argentine law was refered to property (Bienes) according to the artice 2325 
[2312]. 

 
3.3 Concept of Things and Property in German Law  
 

In this part will dicusses on the concept of things and property in German 
law according to the German Civil Code (Bürgerliches Gesetzbuch; BGB) in four topics 
which are the background of the German Civil Code, the definition of things and 
property in German law, relation of things and property to property rights in German 
law, and relation of thing and property to contracts in German law. For the provisions 
in German law, the author used the German BGB in English, translated by Christian 
Tomuschat, David P. Currie, Professor Donald P. Kommers, and Raymond Kerr in 

 
180 Argentine Civil Code Article 2358 [2324]. 
181 Argentine Civil Code Article 1823 [1789]. “There is a donation when a person by 
an act inter vivos, transfers the ownership of a thing to another gratuitously of his 
own free will.” 
182 Argentine Civil Code Article 1833 [1799]. 
183 Argentine Civil Code Article 1834 [1800]. 
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cooperation with the Language Service of the German Bundestag and published by the 
German Federal Ministry of Justice.184 

 
3.3.1 Background of the German Civil Code  

After French Civil Code became famous instead the Corpus Iuris Civil, 
the idea of modern stated and nationalism spreader among European country. 
Resulting the German reunification and the attempt to codification the national civil 
code of Germany. In nineteenth century, the idea of ‘Volksgeist’ from the work of 
Savigny and the studies of Roman law from the Pandectists in the German historical 
school was the important factor for codification of German Civil Code. In the process 
of codefined the German Civil Code began in 1874, the legal principles that the 
Pandectists extracted from Roman law were inserted into the Code and drafting 
committee followed the idea of classification of the code to five topics from the idea 
of the Pandectists as well. The structure of the German Civil Code was divined into 
Book I of General Part (Allgemeiner Teil), Book II of Law of obligation (Recht der 
Schuldverhältnisse), Book III Law of property (Sachenrecht), Book IV Family law 
(Familienrecht) and Book V Law of succession (Erbrecht) and this structure which also 
knew as the ‘Germanic Style’ and become the model of the Germanic legal family 
code in the comparative law. The drafting of German Civil Code was finished in 1895 
and approved by the German lower house parliament (Deutscher Reichstag) in 1896 
and then became effected on 1 January 1900.  The promulgation of the German Civil 
Code made it one of the most influential civil codes in other countries along with the 
French Civil Code.  It also influenced to the codification of private law codes in other 
countries for example Greece, Poland, Yugoslavia, countries in South America such as 
Brazil and Peru or in Asian countries 185 for example Japan and Thailand, which some 
countries have been influenced by the German Civil Code since before the German 
Civil Code was promulgated or came into effected. This was due to the study of the 
drafting of the German Civil Code that took many years. This makes draft of the German 
codes widely studied in other countries private code drafting committee, with 
examples such as the drafter of Argentine Civil Code 1871 which promulgated before 

 
184 Christian Tomuschat, David P. Currie, Donald P. Kommers and Raymond Kerr, in 
cooperation with the Language Service of the German Bundestag (trs), German 
Federal Ministry of Justice, ‘German Civil Code’ <https://www.gesetze-im- 
internet.de/englisch_gg/englisch_gg.html&gt>; accessed 24 June 2024). 
185 Munin Pongsapan (n 22) 215. 
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the draft of the German Civil Code was finished or the Japanese Civil Code in 1898 
which became in to effected before the German Civil Code in 1900. 

3.3.2 Concept of Things and Property in the German Law  
The definition of things (Sache) was defined in BGB section 90 as 

corporeal object (körperliche Gegenstände) 186 In German law the definition of 
corporeal objects by German jurists referred to the ‘the tangible and occupy space’187 
while there are others opinion seen that things included energy of all sort for example 
electricity, water power, or heat.188 

Dissimilar to things, there is no definition of property in the German 
BGB, the word property is one of word which is abstract and more difficult to define 
clearly or has the solid definition in the German law. There are many words in German 
BGB which can translated to property in English. For example, Eigentum, Besitsz, or 
Eigenschaft 189 However, if focusing on the legal term of property in English as an object 
of rights likewise things including property rights similar to the concept of property in 
or Thai law, French law, and Argentine law, it has to analyse the words in the German 
law which has related meaning. According to the German law, they are many words 
that can be translated to the term ‘property’ in legal English for example, ‘Sache’, 
‘Eigentum’, or ‘Vermögen’ as follow. 

3.3.2.1 Sache 
 ‘Sache’ in the singular from of ‘sachen’ in German, as 

mentioned above, in general provision of BGB, sachen was defined as things according 
to BGB section 90.  However, if considering to the meaning of the term ‘Sache’ itself 
is not only able to be translated to the term thing but also translated in the sense of 
‘object’ or ‘matter’ in English. Moreover, consideration to Section 356 b paragraph 
2,190 Section 491 paragraph. 1191 and several other provisions in BGB the words of Sache 
was translated into the word property in English as well. 

 
186 Ernest J. Schuster, The Principle of German Civil Law (Clarendon Press, 1907) 58-
60. 
187 Ernest J. Schuster (n 186) 58. 
188 Ibid. 
189 Cambridge Dictionary, ‘Property’ (Translated from English to German) 
<https://dictionary. cambridge.org/dictionary/english-german/property?q=Property> 
accessed. 2 May 2024. 
190 German Civil Code Section 356 paragraph 2. 
191 German Civil Code Section 491 paragraph. 1. 
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3.3.2.2 Eigentum 
The word Eigentum in German was translated as property 

according to German Basic Law Article 14192 and also was translates as ownership 
according to BGB section 903 193 according to the translation by the Ministry of Justice 
of Germany. Sometime the German scholars also define the meaning of property in 
German law by using the definition of Eigentum (ownership) in Section 903. (Please see 
topic 3.3.3.1 Ownership (Eigentum). Moreover, according to BGB Section 491 paragraph 
3 sentence 1 No. 2194 the word ‘Eigentumsrechte’ was translated to ‘property right’ in 
English. On the other hand, Eigentumsrecht can also translate to ‘property law’ as 
well. But for, if considering to the meaning of the word in German, Eigentum is word is 
used to refer as the absolute right of owner, which is more directed transfer to 
ownership in English. But it cannot deny that Eigentum is one of the words which can 
translated to property. 

3.3.2.3 Vermögen 
According to the German BGB, ‘Vermögen’ was translated to 

‘asset’ in English and appeared in various provisions in German BGB. For example, 
according to section 45 of German BGB ‘Anfall des Vereinsvermögens’ was translated 
as Devolution of the assets of the association, or according to section 1085 of German 
BGB ‘Bestellung des Nießbrauchs an einem Vermögen’ was translated to Creation of 
usufruct in assets However, according to BGB section 343 paragraph 1, 
‘Vermögensinteresse’ was translated to ‘Property interests’, while. ‘interesse’ is mean 
interests in English. Thus, in some circumstance the word ‘Vermögen’ also able to be 
translated to property according to the translation of German Federal Ministry of 
Justice. 

Inconclusion, when discussing to the definition of property in German 
law, it can be seen that the meaning or the concept of the word property in German 
law has the board meaning in German, due to the concept and the dissimilar of the 
language and the inconsistencies from in the translation of legal term.  It may be seen 
that, in German law the concept of property as the objects of rights, which combining 
the things as corporeal objects and other incorporeal objects which have value and 
can be appropriated by humans, is not attended or defined clearly similar to the 
concept of Biens in the French law. In contrast, German law clearly distinguishes 

 
192 German Basic Law Article 14. 
193 German Civil Code Section 903. 
194 German Civil Code Section 491 paragraph 3. 
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between 'things' as objects and 'rights', including the concept of real rights that can 
only be exist over things, which German law was heavily influenced by Roman law. 
According to the definition of things (Sache) in Article 90 of the BGB, this section also 
affected to the principle of classification of things and property.  When only corporeal 
objects are things in German BGG, on the other hand, incorporeal objects for example 
real rights, claims, or others incorporeal property also be classified as property 
implicationally. However, sometimes Sache be interpreted by some jurists to include 
incorporeal objects. This is a phenomenon that rarely occur in countries that have a 
clear definition of property and define that both corporeal and incorporeal things. 
Therefore, it does not have to interpret the term things to cover incorporeal objects.  

3.3.3 Things and Property to Property Rights in the German law  
According to the German BGB, the provision on property rights was 

codified in the Book IV of Property rights (Sachenrecht) for example of possession 
(Besitz) ownership (Eigentum), servitudes (Grunddienstbarkeiten), usufruct (Nießbrauch 
an Sachen), Mortgage (Hypothek). However, in this research will be focused on only 
two property rights namely ownership and possession on the topic of definition or 
general concept of the rights and the object of these property rights. 

3.3.3.1 Ownership (Eigentum) 
According to German law the concept of ownership (Eigentum) 

was defined in the section 903 of the German BGB as the ‘Powers of the owner’.195 
The owner of a thing has the absolute right to exclude others from his owned things 
and deal with his owned things if it is not conflict to third party rights and the law. The 
object of rights or the subject matter of ownership is only things according to the 
German BGB section 90 which limited only on the corporeal objects (Körperliche 
Gegenstände), whether movable and immovable things, however ownership in 
German law not included to property rights for example right of pledge, right of 
usufruct, or other incorporeal property for example intellectual property. Therefore, 

 
195 German Civil Code Section 903 “The owner of a thing may, to the extent that a 
statute or third-party rights does not conflict with this, deal with the thing at their 
discretion and exclude others from exercising any influence whatsoever. In exercising 
their powers, the owner of an animal is to take into account the special provisions 
for the protection of animals”. 
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ownership in German law considered as one of the real rights196 and was the right that 
has the complete dominion on the things197 

3.3.3.1 Possession (Besitz) 
The concept on acquisition of possession (Erwerb des 

Besitzes) in German law was stated in section 854 of the German BGG.198 Which refered 
to the ‘action control over the thing’ (tatsächlichen Gewalt über die Sache). A person 
which acquired the possession on things by the thing that delivered or abandoned or 
lost by a former possessor, or acquired the possession of such thing by has the new 
action control on the thing and become a new possessor.199 However, dissimilar to the 
concept of possession in French or Argentine law, the possession in German law does 
not required the intention of the person who holding the things for possession. The 
concept of possession in German law following to the concept of posseesio in Roman 
law, the objects of possession in German law are limited on things (scahen) not 
covered to the real rights or property rights. Thus, possession in German law are 
considered as the real rights. 

3.3.4 Relation of Things and Property to Contracts in the German 
Civil Code 

One of the signatures of German law of contracts (vertrag) is the 
principle of abstraction (Abstraktionsprinzip) and the principle of separation 
(Trennungsprinzip). According to the principle of separation, the contract in German 
law is separated the legal transaction or juristic act into the obligation contract 
(Verpflichtungsgeschäfte) and the disposition contract (Verfügungsgeschäft). Thus, the 
obligation contract does not transfer the possession of things in German law, but only 
create the legal ground or claim for the possession from the disposition contract 
between two parties. While the principle of abstraction is used to explained that the 
obligation contract and obligation contract in separated. Even the obligation contract 
was void, it does not affect to the validity of the disposition contract. However, when 
the claim or of disposition contact was no longer from the void of the obligation 

 
196 Ernest J. Schuster (n 186) 367. 
197 Ibid. 384. 
198 German Civil Code Section 854 “Acquisition of possession  
         (1) Possession of a thing is acquired by obtaining actual control of the thing. 
         (2) Agreement between the previous possessor and the acquirer is sufficient 
for acquisition if the acquirer is in a position to exercise control over the thing” 
199 Ernest J. Schuster (n 186) 371-372. 
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contract. Thus, the transfer from the disposition contract will have no clause and 
become the Unjust Enrichment (Herausgabeanspruch) accrodinf to the section 812 of 
the BGB. Therefore, the party who received the things from the disposition contract 
which the obligation contract has been void has no legal ground and had the statutory 
duty to return the things to another party.200 

In this research will be discussed only on the obligation contract 
which stated in the Book II of Obligation, Division 8 of Particular types of obligations 
(Buch 2 Recht der Schuldverhältnisse Abschnitt 8 Einzelne Schuldverhältnisse) which 
this research will focused on the agreement of purchase (kauf), lease (Mietvertrag), 
and donation (schenkung), to see that what is the definition and general concept of 
these contract, and what are the objects which are the subject matter of the contract. 

3.3.4.1 Purchase (Kauf) 
The concept of purchase agreement (Kaufvertag) in German 

law was stated in the German GBG section 433.201 The general concept of purchase 
agreement is the agreement whereby the seller sale transfer the ownership of the sale 
thing to the purchaser and has a duty deliver such thing. However, according to the 
principal of abstraction and separation. the purchase agreement in German law does 
not transfer the ownership until transfer the thing under the property rules according 
to German BGB section 929202 for movables, and section 973 203 and section 925 204 for 
immovable.205 In the part of subject matter of purchase, even though section 433 used 
the word ‘thing’ (sache) which according to section 90 referred to corporeal objects, 
in practice the subject matter of the purchase agreement in German law may ‘refer to 

 
200 Basil S Markesinis, Hannes Unberath, and Augus Johnston, The German Law of 
Contract (2nd edn, Hart Publishing, 2006) 27-30. 
201 German Civil Code Section 433 “Contractual duties typical for a purchase 
agreement  
               (1) By a purchase agreement, the seller of a thing is obliged to deliver the 
thing to the buyer and to procure ownership of the thing for the buyer. The seller is 
to procure the thing for the buyer free from material defects and defects of title.  
               (2) The buyer is obliged to pay the seller the agreed purchase price and 
to accept delivery of the thing purchased.” 
202 German Civil Code Section 929. 
203 German Civil Code Section 973. 
204 German Civil Code Section 925. 
205 Basil S Markesinis, Hannes Unberath, and Augus Johnston (n 200) 147. 
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movable or immovable things or to rights’206 However, after the amendment of BGB 
since 2002, the provision on purchase of rights (rechtskauf) was revised in the section 
453207 separated from the purchase of things, and used the provision on purchase of 
things agreement to apply mutatis mutandis to the purchase of rights and other 
objects. 

3.3.4.2 Lease (Miet), 
The definition of lease agreement (mietvertrag) in German law 

was defined in the German BGB Section 535. 208 The general concept of lease 
agreement in German law was the agreement whereby the party callled lessor imposes 
the lessee to grant the used of the leases property (Mietsache) by make the leased 
property available in the condition suitable for the use while the lessor has the duty 
to pay the rent in exchange. Considering to the subject matter of the lease agreement, 
the term which usesd in section 535 was the term ‘Mieatsache’ which come from a 
word ‘Mieat’ which means 'lease or rent, and a word ‘sache’ which means thing or 
object in German. However, the meaning of Mieatsache is not translated to ‘leased 
thing’ but in this sense is translated to ‘lease objects’ or ‘lease property’ according to 
the translation of German BGB from Germany Federal Ministry of Justice. Moreover, 
when considering to section 581 on Usufructuary lease (Vertragstypische Pflichten 
beim Pachtvertrag),209 usufruct which is the real rights is also able to be the subject 

 
206 Ernest J. Schuster (n 186) 209. 
207 German Civil Code Section 453. 
208  German Civil Code Section 535 “Contents and primary duties of the lease 
agreement 
               (1) A lease agreement imposes on the lessor a duty to grant the lessee use 
of the leased property for the lease period. The lessor is to make available the leased 
property to the lessee in a condition suitable for use as contractually agreed and 
maintain it in this condition for the lease period. The lessor is to bear all costs to 
which the leased property is subject. 
               (2) The lessee is obliged to pay the lessor the agreed rent” 
209 German Civil Code Section 581 “Contractual duties typical for a usufructuary 
lease 
               (1) A usufructuary lease imposes on the usufructuary lessor the duty to 
allow the usufructuary lessee, for the lease period, the use of the leased object and 
the enjoyment of its fruits to the extent that they are deemed to be the yield under 
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matter of the lease agreement as well. For all reason, it was therefore accepted that 
rights able to also be objects of lease. German law.210 

3.3.4.3 Donation (Schenkung) 
The concept of donation (schenkung) in German law was 

defined in the Germa BGB Section 516,211 the general concept of the German law is 
the agreement whereby one party called donor dispose their own asset (Vermögen) 
by enriched (aus) to another person asset for free of charge. The subject matter of 
donation in German law, section 516 used the term ‘Vermögen’ which translated by 
Germany Federal Ministry of Justice to asset in English which referred to the monetary 
value of the property of the person in economic or financial. However, the term 
Vermögen also translated to property as well 212 Thus, the subject-matter of donation 
are both things and rights which donor has to transfer the donated object according 
to the rule property in the BGB and make the enrichment to the donee.213 
 
 

 
the rules of proper management. The usufructuary lessee is obliged to pay the 
lessor the agreed rent. 
               (2) The provisions on leases are to be applied accordingly to usufructuary 
leases with the exception of farm leases, to the extent sections 582 to 584b do not 
lead to a different conclusion.” 
210 Basil S Markesinis, Hannes Unberath, and Augus Johnston (n 200) 149. 
211 German Civil Code Section 516 “Concept of donation  
               (1) A disposition by means of which someone, using their own assets, 
enriches another person is a donation if both parties are in agreement that the 
disposition occurs gratuitously. 
               (2) If the disposition has occurred without the intention of the other party, 
then the donor may, specifying a reasonable time limit, request the other party to 
make a declaration as to acceptance. Upon expiry of the period of time, the donation 
is deemed to be accepted unless the other party has previously rejected it. In the 
case of rejection, surrender of what has been bestowed may be demanded in 
accordance with the provisions on the surrender of unjust enrichment.” 
212 See, Chung Hui Wang The German Civil Code: Translated and Annotated with An 
Historical Introduction and Appendices (Stevens and Sons, Limited, 1907) 112. 
213 Basil S Markesinis, Hannes Unberath, and Augus Johnston (n 200) 148. 
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3.4 Concept of Things and Property in Japanese Law  
 

In this part will discusses on the concept of things and property in Japanese 
according to the Japanese Civil Code (民法: Minpo) in four topics which are the 
background of the Japanese Civil Code, the definition of things and property in 
Japanese law, relation of things and property to property rights in Japanese law, and 
relation of thing and property to contracts in Japanese law. In this thesis, the author 
will use the Japanese Civil Code translated in English by the Japanese Ministry of 
Justice. 214 

3.4.1 Background of the Japanese Civil Code  
After the Meiji Revolution in Japan in the late 19th century, Japan 

reformed its bureaucracy in many areas, including legal affairs and the justice system. 
Including the preparation of a modern legal code under the guidance of a foreign legal 
advisor. Japan codefined and promulgated the Criminal Code and Criminal Procedure 
Code in 1882 and the Constitution of the Empire of Japan 大日本帝国憲法 (Dai-
Nippon Teikoku Kenpo), which came into effect in 1890. The Japanese Civil Code was 
initially drafted in 1889; the Japanese government appointed Gustave Boissonade 
(1825-1910), a French academic, to draft the civil code, for the reason that Boissonade 
had been an important participant in the codification of the Criminal Code and the 
Code of Criminal Procedure. The first draft of the Japanese Civil Code has another 
name, the 'Boissonade Code', in which Boissonade used French legal principles as the 
primary model for drafting the civil code.215 

However, although the Japanese Parliament approved the 
Boissonade Code and came into effect in 1892, Japanese politics and academics at the 
time were strongly opposed to the Boissonade Code, and the Boissonade Code was 
widely criticized for being too French, and its contents which had controversial inside 
the code. It has sparked opposition from academics and lawyers who graduated from 
other countries, as well as concerns over nationalism, leading to an internal political 
and academic conflict in Japan and ended with Parliament having the resolution to 
delay the date of effect of the Boissonade Code and appointing the committee to 
draft a new Japanese Civil Code.216 

 
214 Japanese Ministry of Justice (法務省) (trs), ‘Japanese Civil Code’ 
<https://www.moj.go.jp/content/000056024.pdf&gt;> accessed 24 June 2024. 
215 Hiroshi Oda, Japanese Law (2 ed Oxford University Press, 1999) 128. 
216 Munin Pongsapan (n 22) 276-278. 
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After the appointment of the committee to draft the new Japanese 
Civil Code, prominent members of the drafting committee included Nobushige Hozumi 
(1855-1926), a leading opponent of the Boissonade Code, and Kenjiro Ume (1860-1910), 
a leading supporter of the Boissonade Code, who were appointed to the same 
committee. The drafting committee was aware of the conflicts that might arise if 
principles from one country's law were applied. Therefore, it was agreed that the 
advantages of each country's law should be studied in order to apply them. The 
committee drafting the new Civil Code has decided that the new Civil Code will be 
divided into five topics following the guidelines of the German Code, namely Book I of 
General Principles, Book II of Real Rights, Book III of Obligations, Book IV of Family and 
Book 5 of Inheritance.217 According to the model of the law, the drafters studied legal 
principles from German law, French law, and English law to draft provisions in the 
Japanese Code. After that, the Japanese Civil Code (民法: Minpo) has been 
promulgated in 1896 and went into effect in 1898218 and followed with the Commercial 
Code in 1907. 

 However, later there was a misunderstanding among Western 
scholars that the first three volumes of the Japanese Civil Code were almost entirely 
copied and translated from the German Civil Code, such as Frederick William Maitland, 
Konrad Zweigert, Hein kötz or Alan Watson, as well as Thai lawyers in the past such 
as Phraya Manavaratchasevi. which used the Japanese Civil Code as a model in 
drafting the Thai CCC with the understanding that the Japanese Civil Code was also a 
copy of the German Civil Code.219 Furthermore, J. E. De Becker's Annotated Civil Code 
of Japan in 1890, an essential textbook for studying the Japanese Civil Code in English, 
contains only one reference to the German Civil Code. This further causes such 
misunderstandings.220 

Therefore, the Japanese Civil Code adopts principles from various 
countries' laws not only German law. The drafting committee members, Ume and 
Hozumi, confirmed that the influence of French law on the Japanese Civil Code was 
no less than that of the German Civil Code.221 However, the topic of the Japanese Civil 
Code was divided following the guidelines of the German Civil Code. Thus, many 

 
217 Hiroshi Oda (n 215) 127. 
218 Munin Pongsapan (n 22) 279-280. 
219 Munin Pongsapan (n 22) 271. 
220 Ibid 287. 
221 Ibid 284. 
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scholars and lawyers in the past believed that the Japanese Civil Code was copied 
from the German Civil Code. Later, after Eiichi Hoshino published his work on the 
subject. 'The Influence of French Civil Law in Japan' in 1965 and Zentaro Kitagawa's 
PhD dissertation on adopting German law into the Japanese Civil Code. The 
misunderstanding of Japanese Civil Code has been changed. It found that the 
understanding that the Japanese Civil Code was copied from the German Civil Code 
was caused by the phenomenon of Germanization after the enactment of the 
Japanese Civil Code. This was caused by Japanese jurists interpreting Japanese law as 
German civil law. In some sections, the Japanese legal code has adopted principles 
from other laws.222 

3.4.2 Concept of Things and Property in the Japanese Law  

According to Japanese law, things (物: Mono), the definition of thing 
was stated in the Part I of General Provision (総則: Sosoku) in article 85223 which is the 
object of right in Japanese law224 Likewise German law, the Japanese civil code has 
only the definition of things which was defined as tangible things (有体物: Yutaibutsu). 
225 The definition of things used to distinguished material things from right and other 
immaterial things.226 Even though the definition of things was defined only tangible 
things, however, the factor to considering that whether an objects are things not must 
considering to the nature of such things that whether it able to be appropriated my 
human or not for example the Sun and Moon even they are corporeal things, they are 
not things in this definition227 However, the term of ‘thing’ according to article 85 of 
the Japanese civil code was restricted only in the Japanese Civil Code not expressed 
to the meaning of ‘things’ in other laws of Japan for example the Civil execution, 
according to the Supreme Court of Japan Decision on 14 June 1906228  

 
222 Ibid 284-287. 
223 Japanese Civil Code Article 85 The term "Things" as used in this Code shall mean 
tangible thing. 
224 J.E. De Becker, Annotated Civil Code of Japan (Butterworth & Co. 1909) 77. 
225 Japanese Civil Code Article 85 The term "Things" as used in this Code shall mean 
tangible thing. 
226 J.E. De Becker, Element of Japanese law (Boston Book Company 1916) 211. 
227 J.E. De Becker (n 224) 78. 
228 J.E. De Becker, The Principles and Practice of the Civil Code of Japan (Butterworth 
& Co. 1921) 52. 
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According to Japanese Civil code, there was not the definition of 
property, However, according to the translation of Japanese Civil law in English, the 
word ‘財産’ (Zaisan) was translated to property in English and appeared in various 
articles in the Japanese Civil Code for example article 167 (2) the term property rights 
was translated from 財産権. (Zaisan-ken)229 or article 306 the term all property was 
also transated from 総財産 (So-zaisan).230 However, there was some translation that 
translated the term (物: Mono) to property as well. However, in Japanese Civil Code 
provision also used the term ‘objects’ (目的: Mokuteki) which used instead of the term 
thing and right in the Japanese law as well231 

According to the concept and understanding of property is the 
objects of right likewise things. Property is including things, and others incorporeal 
objects which can be appropriated or belonging to human for example claim, 
intellectual property, shares, etc. Which is similar to the concept of Biens in French 
law. The provision in Japanese Civil Code is look similar to the provisions in German 
BGB at the first glance, in particular the definition of things between the German BGB 
section 90 232and the Japanese Civil Code article 85, but it can be seen that even these 
two provisions are almost the same, but the concept of them and the ways to interpret 
them are different. The concept of property may be one of the pieces of evidence to 
support the statement that Japanese law also influenced from French law when the 
time of drafting their civil code. Moreover, dissimilar to German law, the word in 
Japanese law between property and ownership are clearly separated namely, the term 
for property is ‘財産’ (Zaisan) while the term for ownership is ‘所有権’(Shoyu-ken) 
and each of words has its meaning. 

3.4.3 Relation of Things and Property to Real Rights in the Japanese 
Law 

When focusing to the relation of things and property to real rights in 
the Japanese law, the provision on real rights in Japanese Civil Code Book II of Real 
Rights (物権: Bukken). For finding the relation of things and property to real rights in 
the Japanese law, in this topic will be discussed only on the provisions on ownership 

 
229 Japanese Civil Code Article 167 (2). 
230 Japanese Civil Code Article 306. 
231 J.E. De Becker (n 224) 78. 
232 German Civil Code Section 90 “Only corporeal objects are things as defined by 
law”. 
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and possessory rights which related to the definition and the concept of them to linked 
to the concept of things and property in Japanese law. 

3.4.3.1 Ownership (所有権: Shoyu-ken) 
According to Japanese Civil Code, the definition of Ownership 

(所有権: Shoyu-ken) was stated in the article 206 of the Japanese Civil Code. 233 In 
Japanese law, Ownership is the rights of the owner over the owned things to use it 
freely, obtain the profit from the owned things under the restriction the law and 
regulations. Therefore, ownership is one of the rights in the Japanese law and can be 
exist only on the corporeal objects or things (物: Mono), which is in line with the 
concept of dominion in the Roman law and Ownership in German law. 234 

3.4.3.2 Possessory Right (占有権 Senyu-ken) 
In general, Possession in Japanese law is appeared as 

possessory right or (占有権 Senyu-ken) according to the Japanese Civil Code. The 
objects of possessory right in general are only corporeal object or things235 according 
to the article 180 of Japanese Civil Code.236 The person can acquire the possessory 
right on a thing by holding with the intention for own behalf of it. Thus, possessory 
right in Japanese law is considered as the real rights.237 However, in Japanese law also 
has the provision of Quasi-possession according to the article 205 of Japanese Civil 
Code, in the case of property rights.238 There is one observation that, the concept of 
objects of possession in the Japanese law was in line with the concept of possession 
in the French law namely, the objects of possessory right in Japanese law not only 
things are able to has the possession but also the rights in term of quasi possession, 
which is similar to the concept of possession in French law which both things and 

 
233 Japanese Civil Code Article 206 “An owner has the rights to freely use, obtain 
profit from and dispose of the Thing owned, subject to the restrictions prescribed by 
laws and regulations.” 
234 J.E. De Becker (n 224) 199. 
235 Hiroshi Oda (n 215) 151. 
236 Japanese Civil Code Article 180 “Possessory rights shall be acquired by holding 
Thing with an intention to do so on one's own behalf.” 
237 J.E. De Becker (n 224) 173. 
238 Japanese Civil Code Article 205 “The provisions of this Chapter shall apply mutatis 
mutandis to cases where a person exercises his/her property rights with an intention 
to do so on his/her own behalf”. 
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rights are able to has the possession on them while in the German law, only things are 
able to has the possession. However, Japanese law was separated clearly between 
possession of things from the original meaning of Possessio in Roman law which only 
existed on res coporalres, and the concept of Quasi- Possessio which included res 
incorporales and was developed later. 

3.4.4 Relation of Things and Property to Contract in the Japanese 
Law 

The concept of things and property in Japanese law not only 
appeared in the Book I of General Part or Book II of Real Rights, but also appeared in 
the Book III of Obligation in the Japanese Civil Code. Therefore, in this topic will 
discussing on the subject-matter of three contracts in the Japanese Civil Code which 
are the fundamental contracts and things or property. 

3.4.4.1 Purchase and Sale (売買: Baibai) 
According to Japanese law, the concept of Sale Contract is 

appeared as ‘(売買: Baibai)’ following the definition on article 555 of Japanese Civil 
Code.239 The concept of Purchase and Sale Contract in Japanese law focused on 
transferring of the property rights from one party to other party which was boarder 
than deliver a thing which is the object of sale or transferring the ownership on the 
things likewise other foreign law. Thus, the objects of sale can be things, property 
rights, or other property for example intellectual property, shares etc. The objects of 
sale can be both corporeal on incorporeal objects which are not prohibited or limited 
by law or regulations. However, the seller still has the obligation to satisfy the 
requirements for perfection of the transfer of the property right according to the article 
560.240 Therefore, it can be seen that the concept of property as the subject-matter of 
sale contract in Japanese law is not related to the delivery of things likewise French 
law or German law, and neither the ownership on things likewise Argentine Civil Code, 
but Japanese law only focused to only the type of rights that if they are property rights 
which transferable, then they can be the subject-matter of sale contract. 

 
239 Japanese Civil Code Article 555 “A Sale takes effect when one of the parties 
agrees to transfer a property right to the other party, and the latter agrees to pay 
him the purchase money for it.” 
240 Japanese Civil Code Article 560. 
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3.4.4.2 Leases (賃貸借: Chintaishaku) 
Leases contract or hiring of things241 (賃貸借: Chintaishaku) in 

Japanese law was defined in the article 601 of the Japanese Civil Code.242 The subject-
matter of the contract is the use and take the profit of the leased things for the rent. 
The objects of lease are only things which are corporeal objects, for example land, 
house, tools etc. In general, after the lessor let the lessee to use and the profit from 
them, the lessor also has the obligation to deliver the leased things back to the lessor. 
However, in the case of immoveable property Dissimilar to German BGB, Japanese Civil 
code has no provision for usufructuary lease likewise German law. Thus, the object 
which able to be the subject-matter of the lease contract under Japanese law is not 
including to the property right or other type of incorporeal property.  

3.4.4.3 Gift (贈与: Zoyo) 
Gift or 贈与: Zoyo) in the Japanese law was the contract in 

the Japanese law which need both offer from the donor and the acceptance of the 
donee according to the article 549 of Japanese Civil Code.243 The essential of gift is the 
give of property of the donor with the intention to give their property to the donee by 
expressing of such intention. Considering to the object for the subject matter of gift, 
when considering to the article 551 (1) stated that ‘[t]he donor shall not be liable for 
any defect or absence of the things or right that is the subject matter of the gift…’ 
Thus, the objects which can be the subject-matter of the gift can be every type of 
property both corporeal objects which are things and incorporeal objects for example 
property right, share or other incorporeal property. Moreover, the concept of gift 
contract in Japanese law, ownership of the things is not the factor of the contract 
similar to French law, only the donor is belonging on such property then donor also 
give it to the donee by gift. 
 
 

 
241 According to J.E De Becker in the Annotated Civil Code of Japan (n 224), the lease 
contract was translated to “hiring of things”. 
242 Japanese Civil Code Article 601 “The Hiring takes effect when one of the parties 
agree to let the other party use and take the profit of a things belonging to him and 
the other party agree to pay him a rent for it”. 
243 Japanese Civil Code Article 549 “Gift take effect when one of the parties concerned 
express his intention to give property gratuitously and the other party accepts it”. 
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3.5 Conclusion  
 

From all mentioned above in this chapter, it can be concluded into four 
issues as follow. 

 For the historical background, it was found that The French Civil Code and 
the German Civil Code are both private law codes that developed from Roman law 
principles and were important models for the preparation of civil codes for other 
countries in the civil law system later, such as the Argentine Civil Code. Japanese Civil 
Code. However, the influence of French or German law, which appeared prominent in 
countries that received legal principles from other countries into their civil codes, may 
lead to the phenomenon of domestic jurists interpreting the provisions of the codes 
by principles of French or German law, even though some provision of them may not 
have been received from that country and leading to the phenomenon of Francization 
or Germanization occurred in provisions that brought principles from other countries 
for example, the phenomenon of the Germanization in Japanese Civil Code and the 
phenomenon of the Francization in Argentine Civil Code. Both French law and German 
law also influenced both civil codes. 

For the part of the concept of things and property, the definition of thing 
in the laws of each country has a common point: it refers to something that has a 
physical form, corporeal or tangible objects. This concept can be traced back to the 
concept of res corporates and the classification of thing by Gaius in Roman law. 
However, the subtle details or interpretations of 'what is property' may be different. 
The concept of property may be different from the different perspectives, norms, or 
languages. It is initially noted that the concept of property (Biens) of France 
considerably affects the concept of property in other countries in the civil law system, 
especially Argentina, where it was defined as the provision in the Argentinian Civil Code 
(Bienes).  

However, even though Japanese law has only defined things as the 
German Civil Code, French concept of property also influenced the concept of 
property law in Japanese law and the interpretation of things and property in Japan. 
On the contrary, German law definition of property was abstract and not mentioned 
in other laws. The term used to refer to property in German has various terms and 
does not have a definition of property. However, German law clearly classifies things 
and rights; therefore, in general, the object of rights in German law focuses on corporeal 
things and has a common idea with Roman law more than the French civil code and 
other codes. 
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For the case of property rights, the definition and concept of ownership in 
each country is the same namely, there is the real rights over corporeal things only, 
which is consistent with Roman law ‘dominion’. On the other hand, the concept of 
possession varies from country to country due to the concept of quasi-possession. The 
concept of possession has always been debated in the work of Savigny and other 
jurists.  

As a result, different countries have different concepts of possession and 
choose to enact different laws. For example, in France, possession can include both 
things and rights. It is noted that such possession may not be considered a property 
right but is a personal right in that legal system. In Argentinian law, although the 
provision of possession used the term things as the possession of things, the 
interpretation was based on French law to include rights as well. Meanwhile, the 
Germans retained the Roman legal concept 'possessio' that objects under their 
possession must be corporeal objects. As a result, under German law, coverage can 
only be applied to physical objects. Alternatively, some countries, such as Japan, may 
adopt both concepts, with possession still only of corporeal things and separate 
provisions on the quasi-possession for rights and other incorporeal property. 

For the case of contracts, the subject matters of leases and donations are 
similar in the general idea; the subject matter of the contracts can be both a thing and 
a right, depending on the form of the contract. In other words, the subject matter of 
the lease and donation are property. However, the sales contract was different. The 
concept of sale can be divided into three types of concepts. The first concept is that 
any property can be obtained, whether it is property, rights, or other assets. It can be 
sold if it is not restricted under the law, and the seller has an obligation to deliver the 
things or property to the buyer, which appeared in the concept of sale according to 
French law. The second concept is the concept that the contract of sale is related to 
the ownership of the thing; in other words, the sale is the act of transfer of ownership 
over the thing in exchange for the price; for example, Argentinian and German law. 
However, the difference between Argentinian and German law was the ways to apply 
the concept of sale for the incorporeal property for example rights; namely, in 
Argentine law used the method of interpretation of the term 'thing' to the border sense 
for including rights following the principle of French law. While in German law, separate 
provisions regarding the purchase of rights are applied by applying the provisions 
regarding the sale of property mutatis mutandis. The third concept was the concept 
of sale, which is defined as the transfer of property rights without specifying specific 
types of property in the Japanese Civil Code, which can be applied to both shaped 
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objects by transferring ownership and shapeless objects such as various rights by 
transferring that right to the seller. 
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CHAPTER 4 
DEVELPOMENT OF THE CONCEPT  

OF THINGS PROPERTY IN THAI LAW 
 
4.1 Concepts of Things and Property in Thai Law 
 

Initially, the term ‘things’ in Thai was translated to 'Sap' (ทรัพย์), which 
denotes money or corporeal objects244, It was derived from the Sanskrit words 'Dravya' 
(द्रव्य), which refer to a substance thing or object,245 and the word 'Sin' (สิน) in Thai, 
which means money or things.246 The root of the word Sin in Thai is from the word 
'Qián' (錢), which means money in Middle Chinese and developed into the Tai family 
language, of which Thai is one of the branches.247   As a result, the current Thai word 
'Sapsin' (ทรัพย์สิน) is the result of a fusion of words with origins in Chinese and Sanskrit. 

In current Thai, the word Sapsin is mostly translated to ‘property’ in 
English. However, not only the word ‘property’ in English can translate to Sapsin, but 
also the word ‘asset' can translate to the word Sapsin in Thai as well. Notwithstanding, 
legal terms and business practice usually translate the word ‘Asset’ to ‘Sinsap’ 
(สินทรัพย์) more than Sapsin, e.g., ‘Digital Asset’ was translated to ‘Sinsap Digital’ 
(สินทรัพย์ดิจิทัล)248 or ‘Asset Management’ was translated to ‘Garn Boriharn Sinsap’ (การ
บริหารสินทรัพย์) 249 etc. Nevertheless, the term 'Sapsin' was employed in the context of 

 
244 สำน ั ก ง านราชบ ัณฑ ิตยสภา ,  ‘ทร ัพย์ ’  ใน  พจนาน ุ กรมฉบ ับราชบ ัณฑ ิ ตย สถ าน 
<https://dictionary.orst.go.th/> สืบค้นเมือ 22 กุมภาพันธ์ 2023 [Thai Royal Institute, 
‘ทรัพย์’ in Royal Institute Dictionary B.E.2558 (2015) <https://dictionary.orst.go.th/> 
accessed 22 February 2023]. 
245 Monier-Williams, ‘Sanskrit-English Dictionary’ (1899) <https://www.sanskrit-
lexicon.uni-koeln.de/scans/MWScan/2020/web/webtc/indexcaller.php> accessed 22 
February 2023. 
246 Thai Royal Institute (n 244) 
247 See, เมชฌ สอดส่องกฤษ, ‘การศึกษาภาษาศาสตร์แขนงจ้วง-ไตกลุ่มภาษาพบใหม่ใน ประเทศ
สาธารณรัฐประชาชนจีน’ (2562) 14 วารสารศิลปศาสตร์ มหาวิทยาลัยอุบลราชธานี 41, 44 
[Metcha Sodsongkrit, ‘A study of recently discovered Chinese ethnic language 
linguistics of Zhuang-Dai branch’ (2019) 14 Liberal Arts, Ubon Ratchathani University 
41, 44]. 
248 Emergency Decree on Digital Asset Business B.E.2561 (A.D. 2018) Section 3. 
249 Emergency Decree on Asset Management company B.E.2541 (A.D.1998) Section 3. 
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property in Thai law during the codification of the Thai Civil Commercial Code. 
Consequently, the term sap (which is currently translated as "things") was able to be 
used to refer to property and things in the previous laws. 

This chapter will examine the evolution of Thai law's concept of property 
and things from the late Ayutthaya era to the early Rattanakosin era. This chapter will 
focus on the Law of Three Seals, the pre-modern law prior to the codification of the 
Thai CCC, and the concepts in the Thai CCC.250 

4.1.1 An Overview of the Ayutthaya Legal System 
In the past, before Thailand (Siam) had reformatted the legal system, 

the concept of Thai law was under the concept of ‘Phra Dhammasat’ (พระธรรมศาสตร์), 
which Siam received and developed from the belief of ‘Dhammasatra scriptures’ from 
the Brahmin religion, which has the original concept from India.251 Since the Ayutthaya 
period 252, the rulers have used the Phra Dhammasat as the kingdom's basic law. The 
Phra Dhammasat contained both public and private law, as well as the king's royal 

 
250 Thailand uses the 'Buddhist Era' (B.E.) for official era counting, which is based on 
the year the Lord Buddha passed away and attained nirvana. Originally, Thailand 
celebrated the Thai New Year on April 1 every year, marking the beginning of the 
Buddhist era. However, 2483 brought about a change in Thai New Year's Day to align 
with the international tradition, starting from January 1. Normally, the method of 
converting from B.E. to A.D. involves subtracting 543 years from the B.E. However, in 
this research, which focuses on laws prior to B.E. 2483 (1940), the standard method 
of converting Buddhist eras to A.D. by subtracting 543 years is not applicable in 
certain situations. Specifically, Thailand still considers the date before April 1 of every 
year prior to B.E. 2483 as the previous year. Thus, this research will convert B.E. to 
A.D. with these factors. Moreover, before Thailand used the Buddhist era Moreover, 
prior to Thailand adopting the Buddhist era as its official era, the country used the 
'Rattanakosin Era' (R.E.), which is a count of years starting from the year of 
Rattanakosin's founding in the year B.E.2325. Additionally, certain older laws may 
utilize the 'Culsakaraj era,' which is a count of the years of the era in ancient times in 
some Southeast Asian kingdoms, such as Burma, Lanna, late Sukhothai, and the 
Ayutthaya. d like to place ‘A.D.' in parentheses after the names of laws or important 
events specified in other eras. 
251 แสวง บุญเฉลิมวิภาส, ประวัติศาสตร์กฎหมายไทย (พิมพ์ครั้งท่ี 19 วิญญูชน 2563) 55 [Sawaeng 
Boonchalermvipas, The Thai Legal History (19th. ed, Winyuchon 2020) 55]. 
252 Ibid. 
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power to rule the country.253 Moreover, the ruler of the kingdom also had to follow 
the principle of ‘Tossapit-Rajjatham’ (ทศพิธราชธรรม, Pali-Sanskrit: Dasavidha-
rajadhamma), which is the 10 rules following the Buddhist dhamma for rulers of 
people. For this reason, the kingdom's ruler had to be the 'Dhamma Raja' (ธรรมราชา) 
254 ,which referred to the moral king in line with the concept of divine rights in the 
Ayutthaya period. 

Besides Phra Dhammasat and Tossapit-Rajjatham, other laws, which 
are the main laws of the Ayutthaya kingdom, are applicable to the cases for people 
called ‘Phra Rajjasart’ (พระราชศาสตร์), which were the laws from the King’s decision. 
Phra Rajjasart came from two main sources, namely, if the dispute was resolved and 
ruled by the king, the judgement of the case also became the law called ‘Phra-Rajja-
Ban-Yat (พระราชบัญญัติ), which means the ‘Royal Stated’ and such ruled would expire 
after the death of the ruling. However, if the new king continued the Phra-rajja-ban-
yat of the old late king, it would be transferred to ‘Phar-Rajja-Kum-Nod’ (พระราช
กำหนด), which means the ‘Royal Prescribed’.255 In addition to these two types of laws, 
the King's royal order during the Ayutthaya Era (when Thailand was an absolute 
monarchy) was also regarded as law. This was known as ‘Phar Rajja-Ongkarn’ (พระราช
โองการ) which means ‘Royal Command’. If any royal command was not waived by the 
modern law in the present, it was affected, as the law in the current system, according 
to the decision of the Thai Supreme Court no. 2372/2535 (1992), ruled that: 

 [Translated by Author] “…[T]he royal command of the king during 
the period of absolute monarchy has been considered the law. When there is no 
specific royal command of His Majesty himself or any other absolute power to 
revoke it, that royal command is still effective…”256 

 
253 Munin Pongsapan (n 22) 221. 
254 Sawaeng Boonchalermvipas (n 251) 91. 
255 Sawaeng Boonchalermvipas (n 251) 96; In this part, the terms ‘Phra-Rajja-Ban-Yat’ 
(พระราชบัญญัติ) and ‘Phar-Rajja-Kum-Nod’ (พระราชกำหนด), which the author has 
translated directly by the term and sense in the past. However, after the 
modernisation of the Siam legal system, the meaning of the term ‘Phra-Rajja-Ban-
Yat' (พระราชบัญญัติ)’ has been changed and used to refer to the ‘Act’ (legislative law), 
and ‘Phar-Rajja-Kum-Nod’ (พระราชกำหนด) has been used to refer to the ‘Emergency 
Decree’ (executive law) until the present. 
256 Decision of the Thai Supreme Court no. 2372/2535 (1992). 
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The Law of Ayutthaya was compiled and categorised into various 
topics following the content of the law and called the  ‘Phra Aiyakarn’ (พระไอยการ or 
พระอัยการ), where the word ‘Aiyakarn’ means ‘the task of an almighty’ and is used in 
the sense of the word ‘the law'257 in the ancient Thai.258 According to Phra Aiyakarn, 
various areas of law, such as civil law, criminal law, procedure law, public law, and 
martial law, have their own compilations of provisions. The title used to describe the 
category of laws is 'Laksana' (ลักษณะ), for example, 'Phra Aiyakarn Laksana Pua-Mia' 
(พระไอยการลักษณะผัวเมีย) which means 'the laws on husband and wife' (family law) or 
'Phra Aiyakarn Laksana Jone' (พระไอยการลักษณะโจร) which means 'the laws on thief.' 
(criminal law). 

4.1.2 Law of Three Seals 
The war between Ayutthaya and the Burma Kingdom led to the fall 

of Ayutthaya in 1767 AD. After that, Phraya Tak (พระยาตาก) expelled the Burmese 
soldiers from the Ayutthaya area and then crowned himself as 'Somdej Phra Baromh 
Raja IV' (สมเด็จพระบรมราชาท่ี 4), also known as 'King Taksin the Great' (สมเด็จพระเจ้าตาก
สินมหาราช) along with the establishment of Thonburi It is the new capital. However, 
after fiffteen years since his reign, there was an internal conflict and coup d'état that 
led to the change of dynasty, with Chao Phraya Chakri (เจ้าพระยาจักรี) crowned himself 
as the new king and also known as the name ‘King Buddha Yodfa Chulalok the Great' 
(สมเด็จพระพุทธยอดฟ้าจุฬาโลกมหาราช) or another name: King Rama I of the Chakkri 
Dynasty. During King Rama I's reign, the Ayutthaya law prevailed, but its hand-copied 
discrepancies from generation to generation prompted revisions.259 The code law, 
known as the 'Law of Three Seals,' came from the seals of three key nobles in the 
kingdom: the Minister of Civil Affairs (Samuha-Nayok: สมุหนายก), the Minister of Defence 
(Samuha-Kalahome: สมุหกลาโหม), and the Minister of Finance (Phra-Klang: พระคลัง).260  

In academics, the Law of Three Seals was also called by a different 
name, for example, ‘The Code of King Rama I’ or in the period of codification of the 

 
257 สำน ั ก ง านราชบ ัณฑ ิตยสภา ,  ‘ อ ั ยการ ’  ใน  พจนาน ุ กรมฉบ ับราชบ ัณฑ ิตยสถาน 
<https://dictionary.orst.go.th/> สืบค้นเมือ 22 กุมภาพันธ์ 2023  [Thai Royal Institute, 
‘ อ ั ย ก า ร ’  i n  R o y a l  I n s t i t u t e  D i c t i o n a r y  B . E . 2 5 5 8  ( 2 0 1 5 )  f r o m 
<https://dictionary.orst.go.th/> accessed 22 February 2023]. 
258 In current Thai, the term 'Aiyakarn' (อัยการ) usually refer to a public prosecutor 
(พนักงานอัยการ: Panak Ngan Aiyakarn) and is not used in the sense of law. 
259 Sawaeng Boonchalermvipas (n 251) 152-153. 
260 Ibid 153. 
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modern code in Thailand, the Law of Three Seals was also mentioned by the name 
‘Kodmai Derm’ (กฎหมายเดิม), which referred to the old law or the original law in Thai 
for distinguished with the modern law in that time, which was called ‘Kodmai Mai’ 
(กฎหมายใหม่). 

 
4.1.3 Concept of Things and Property in the Law of Three Seals 

Dissimilar to the modern civil code, the Law of Three Seals does not 
codify the concepts of things and property in a single book. However, the Law of Three 
Seals, also known as 'Laksana Bedsed', primarily pertains to the concept of property. 
It encompasses the exercise of property rights in relation to land, fields, fraud, and 
diverse forms of contracts, including pledges, deposits, hiring of things, loans, and sale-
purchase, as we will delve into below. 261 

4.1.3.1 Things and Property 
According to the Three Seals Law, the word sap already 

appeared in the Phra Aiyakarn Laksana-Bedsed, which is a law arising from past 
judgements and dealing with various property disputes. According to the Law of Three 
Seals, the classification of things in the law was classified into ‘Things With Soul’ 
(วิญญาณกะทรัพย์: Winyan-Naga-Sap or สวิญญาณกะทรัพย์: Sa-Winyan-Naga-Sap) and 
‘Thing Without Soul’. (อวิญญาณกะทรัพย์) which influenced by the Buddhist believe. 
However, the Law of Three Seals did not provide a definition for the terms ‘things’ 
and ‘property.’ Thus, considering the Buddhist scripture, the commentary on these 
types of things was mentioned in the ‘Suttanta Pitaka’ (สุตตันตปิฎก), which stated that: 
[Translated by the Author] "No refined jewel in heaven or this world can compare to 
the Tathagata (ตถาคต: Lord Buddha)."262 

 
261 วรภักดิ์พิบูลย์, พระ (ม.ล. นภา ชุมสาย), ประวัติศาสตร์กฎหมายไทย (คณะรัฐศาสตร์ จุฬาลงกรณ์
มหาวิทยาลัย 2512) 141-142 [Worapakpibul, Phra (M.L. Napa Chumsai), Prawattisart 
Kodmai Thai [The Thai Legal History] (Faculty of Political Scient, Chulalongkorn 
University 1969) 141-142]. 
262 มหาวิทยาลัยมหาจุฬาลงกรณราชวิทยาลัย, พระสุนตันตปิฎก (รัตนสูตร) เล่ม 25-9 (ฉบับมหา
จุฬาลงกรณ์ราชวิทยาลัย) 543 ใน <https://tripitaka-online.blogspot.com/2016/07/ 
tpd25-09.html> <accessed 3 January 2024> [Maha Chulalongkorn Universit, Suttanta 
Pitaka (Rattana Sutra) Volume 25-9 (Maha Chulalongkorn University version) 543 in 
<https://tripitaka-online.blogspot.com/2016/07/tpd25-09.html> <accessed 3 January 
2024>]. 
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According to Buddhist belief, the soul serves as the criterion 
for classifying objects. In other words, classify the type of thing as living or non-living. 
In the legal sense, if such things are living items, for example, animals or slaves, they 
are considered ‘things with souls’ or Winyan-Naga-Sap. On the other hand, non-living 
items like money, gold, or jewelry fall under the category of things without soul, also 
known as A-Winyan-Naga-Sap. Thus, there are provisions in the Law of Three Seals. 
For example, Laksana Bedsed referred to and used such classifications in Thai law. 

[Translate by the Author] Section 99 of Phra-Aiyarkarn 
Laksana Bedsed: If [whoever] transfers any ‘things with soul’, [or] ‘thing without 
soul’ which is not owned by him, to sale or pledge. He shall pay the 
compensation as a price that he got from sale or pledge [to the buyer or 
pledgee] then such thing shall be returned to the owner. 263  

However, besides the terms things with soul and things 
without soul in the Law of Three Seals, there are other terms that refer to things that 
are ‘Sap’ (ทรัพย์) and ‘Sap Sing Khong’ (ทรัพย์ส่ิงของ) as the subject matter of the 
contract, for example, the contract of pledge according to Section 77 of Laksana 
Bedsed.264 

4.1.3.2 Concept of Thing and Property to Contracts 
(1) Sale-Purchase (ซ้ือขาย: Sue-Khai) 

The Law of Three Seals mentioned a sale-purchase contract, 
as stated by Laksana Bedsed. The Law of Three Seals referred to a sale-purchase 
contract in which the seller and the purchaser exchange goods and money. However, 
the Law of Three Seals does not introduce the concept of ownership. The seller's 
obligation only extends to delivering the goods to the buyer. If the buyer fails to deliver 
the goods, the following provisions may be applicable: 

[Translated by the Author] Section 98 of Phra-
Aiyarkarn Laksana Bedsed [Translated by Author] When a buyer buys a 'thing 
with soul' or 'thing without soul' from a seller, the seller receives the money 
and pledges to deliver the goods to the buyer but fails to deliver any of them. 
The buyer has made a request, but the seller has denied this and asserts that 

 
263 มหาวิทยาลัยวิชาธรรมศาสตร์และการเมือง, ประมวลกฎหมายรัชกาลท่ี 1 จุลศักราช 1116 พิมพ์
ตามฉะบับหลวง ตรา 3 ดวง เล่ม 2, 242 [University of Moral and Political Science, Code of 
King Rama I Chunlasakkarat 1116 Printed According to the Royal Tree Seals Version, 
Vol.2, 242]. 
264 Ibid 226. 
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he neither sold nor received the money from the seller. If the facts emerge 
after this section, they are considered misappropriated and should be 
calculated by multiplying the money price. 265 

Therefore, the Law of Three Seals restricts the subject matter 
of sale to only corporeal objects, excluding rights and other incorporeal objects. 

(2) Hire of Things (เช่าทรัพย์: Chow Sap) 
In the law of Three Seals, the concept of a hire-of-things 

contract developed from that of a loan contract. The borrower utilised or accrued 
benefits from the borrowed non-consumable things and was subsequently required to 
pay the lender. 266 Under the Law of Three Seals, the subject matter of the hire of 
things contract encompasses both movable and immovable items, including the rental 
of farmland or other assets. When it came to the subject matter of the hire of things 
contract, the Law of Three Seals did not contain any provision regarding the hiring of 
incorporeal property or rights. The concept of incorporeal property is not made widely 
apparent in the Three Seal Acts, which is why there is no provision for the hiring of 
incorporeal things, despite the fact that the mentioned Law of Three Seals was drafted 
and enforced from the Ayutthaya period to the early Rattanakosin period.  

(3) Gift (ให้: Hai) 
Donation contracts have appeared in Thai law since the Three 

Seals; they appear under another name called ‘gift’ (ให้โดยเสน่หา: Hai Doy Sane-ha), 
with the essence being that the donor must be the owner of the thing given to others 
and the item must be delivered in order to be complete. Once the donor delivers the 
given item, they cannot later change their mind or take it back.267 

 
4.2 The Concept of Things and Property During the Modernisation Period of the 

Thai Legal System. 
 
From the reign of King Buddha Yodfa Chulalok (King Rama I) until the reign 

of King Chulalongkorn (King Rama IV), the Law of Three Seals served as the primary 
legal framework in the country. Over a span of 103 years, the legal system and court 
system in Thailand (Siam) underwent reforms due to the loss of extraterritorial rights, 

 
265 Section 99, Phra-Aiyarkarn Laksana Bedsed. 
266 Pornperm Srisawat (n 14) 72. 
267 Pornperm Srisawat (n 14) 79. 
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causing the European legal concept of private laws and the contemporary concept of 
property to supplant the original Thai law concept. This shift had a significant impact 
on the understanding of property, property rights, and contracts, as we will delve 
deeper into this topic. 

4.2.1 An Overview of the History of the Modernisation of the Thai 
Legal System 

Following the signing of the 'Treaty of Friendship and Commerce 
between Great Britain and Siam' (Anglo-Siamese), also known as the ‘Browring Treaty’ 
in 1855,268 , during the reign of King Rama IV, Thailand lost its extraterritorial rights for 
the first time. to British empire. 269 The British Empire's primary assertion that it 
possessed extraterritorial freedoms was predicated on the fact that Thai laws were 
outdated and barbaric. In particular, Thai procedure law establishes rigorous standards 
for the evaluation of witnesses and the hearing of evidence. The erosion of 
extraterritorial rights is the primary concern. The laws of Siam are not accepted by the 
Western powers due to their antiquated nature. Article II of the Bowring Treaty 
mandates that Britain be granted extraterritorial rights by Siam.270  

 
ARTICLE II. 

The interests of all British subjects coming to Siam shall be 
placed under the regulation and control of a Consul, who will be appointed to 
reside at Bangkok: he will himself conform to and will enforce the observance, 
by British subjects, of all the provisions of this Treaty, and such of the former 
Treaty negotiated by Captain Burney in 1836, as shall still remain in operation. 
He shall also give effect to all rules or regulations that are now or may hereafter 
be enacted for the government of British subjects in Siam, the conduct of their 
trade, and for the prevention of violations of the laws of Siam. Any disputes 
arising between Siamese and British subjects shall be heard and determined by 
the Consul, in conjunction with the proper Siamese officers; and criminal 
offences will be punished, in the case of English offenders by the Consul, 
according to English laws, and in the case of Siamese offenders, by their own 

 
268 ชาญชัย แสวงศักด์ิ, อิทธิพลของกฎหมายฝรั่งเศสในการปฏิรูปกฎหมายไทย (พิมพ์ครั้งที่ 2 วิญญู
ชน 2558) 31 [Chancha i Sawaengsak,  Influence of France on Thai Legal 
Reformation(2nd edn, Winyuchon, 2015) 31]. 
269 Ibid. 
270 Ibid. 
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laws, through the Siamese authorities. But the Consul shall not interfere in any 
matters referring solely to Siamese, neither will the Siamese authorities 
interfere in questions which only concern the subjects of Her Britannic 
Majesty.271 

This treaty led to Thailand opening its borders and relinquishing its 
extraterritorial rights to the British Empire. Others are moving to Thailand. This led to 
the creation of a consular court to consider disputes between Siamese subjects and 
other national subjects.272 After the loss of the extraterritorial rights, other western 
countries, when they came to Siam, were also required to meet the conditions of such 
extraterritorial rights in the same way as the British Empire, e.g., the United States 
(1856), France (1856), Denmark (1858), Portugal (1859), the Netherlands (1860), 
Germany (1862), Sweden, Norway, Belgium, Italy (1868), Austria-Hungary (1869), Spain 
(1870), and Russia (1899).273 Such a loss of extraterritorial rights was an important 
reason for Siam's administrative reforms during King Rama V's reign, 274 including 
reforming the justice system and modernizing the legal system to make it acceptable 
to foreign countries. 

4.2.2 Reformation of the Thai Justice system 
King Chulalongkorn's (Rama V) reign played a significant role in 

transforming Siam into a modern state, implementing reforms in both the 
administration of state affairs and the establishment of the Ministry of Justice coincided 
with the Thai legal system's reform. This was due to the fact that Siam had not yet 
undergone the same level of judicial reform as it does today. Prior the centralization 
of the justice system in the reign of King Chulalongkorn, before A.D. 1891 (B.E. 2434), 
Siam had many different courts, with courts separated by different ministries and 

 
271 National Archives (United Kingdom), Treaty of Friendship and Commerce between 
Great British and Siam (หนังสือสัญญาทางพระราชไมตรีประเทศอังกฤษแลประเทศสยาม ) 
(concluded and signed at Bangkok 18 April 1855). 
272 Chanchai Sawaengsak (n 268) 31. 
273 พรรคดี ผกากรอง, ‘การจัดร่างประมวลกฎหมายแพ่งและพาณิชย์แห่งสยาม: พ.ศ.2451-2478’, 
(วิทยานิพนธ์ อักษรศาสตร์มหาบัณฑิต สาขาวิชาประวัติศาสตร์เอเชียตะวันออกเฉียงใต้ ภาควิชา
ประวัติศาสตร์ บัณฑิตวิทยาลัย มหาวิทยาลัยศิลปากร 2537) 15 [Pakdi Phagagrong, ‘The 
Drafting of Siamese Civil and Commercial Code: 1908-1935 A.D.’(Master of Art in 
History Thesis, Silpakorn University 1994) 15]. 
274 Ibid 39 

Ref. code: 25666501040049BSD



69 
 
departments, as it has been since the reign of King Songtham.275 King Chulalongkorn 
issued the royal announcement establishing the Ministry of Justice. Following such an 
announcement, existing courts were dissolved and reorganized. In the early 
Rattanakosin period, Siam still followed the Law of the Three Seals. Thus, there are 
decentralized courts depends to the government agency. 

Moreover, they also had the special settlement courts, for instances 
the Court of the Department of Agriculture (ศาลกรมนา), the Court of the Ministry of 
Royal Treasury (ศาลในกระทรวงมหาสมบัติ), the Court of the Department of the Royal 
Household (ศาลกรมวัง), the Court of the Department of Superstition (กรมการแพทยา), 
the Court of the Department of Religion and Education (ศาลกรมธรรมการ), the Internal 
Revenue Court (ศาลสรรพากรใน), the External Revenue Court (ศาลสรรพากรนอก) 
the  Krom Sussadee's Court (ศาลกรมสัสดี), or  the Court of Krom Phra Saraswati and 
the Court of Royal Family (ศาลกรมพระสุรัสวดีและศาลราชตระกูล), and the Kasem Civil 
Code (ศาลแพ่งเกษม)276  

As a result of the establishment of the Ministry of Justice, it has been 
dissolved into only seven courts, namely the Court of Appeal for Public Cases (ศาล
อุทธรณ์คดีหลวง), the Court of Appeal for People's Cases (ศาลอุทธรณ์คดีราษฎร์), the 
Criminal Court (ศาลพระราชอาญา), Kasem Civil Court (ศาลแพ่งเกษม), the Central Civil 
Court (ศาลแพ่งกลาง), the Revenue Court (ศาลสรรพากร), the Foreign Court (ศาล
ต่างประเทศ), and transferred all courts to under the Ministry of Justice.277 

4.2.3 Law School of the Ministry of Justice and Thai Legal Education 
After the establishment of the Ministry of Justice in Thailand, Gustave 

Rolin-Jacquemyns, King Rama V's general advisor, suggested sending several of King 
Rama V's sons to study abroad, including His Royal Highness, the Prince of Ratchaburi 
or the Prince Raphiphat, who went on to study law at Christchurch College, University 
of Oxford, during the years 1891–1894 A.D. Subsequently, Jacquemyns also suggested 
the establishment of a law school in Thailand to cultivate Thai lawyers and judges for 
the new justice system following its modernisation. After graduating from Oxford 
University, Prince Raphiphat was appointed Minister of Justice. On January 26, 1897, 

 
275 Worapakpibul, Phra (n 261) 271. 
276 Announcement of the Establishment of the Ministry of Justice, in Royal Gazette 
Vol. 9] (April 10, R.E111 (A.D.1892). 
277 Ibid. 
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he founded the Law School of the Ministry of Justice, where he taught the law class 
on his own.278  

During that period, the Law School of the Ministry of Justice was 
Thailand's only educational institution that provided direct instruction in legal subjects. 
It was also the most important institution in Thailand at the time for producing Thai 
lawyers and judges. Thus, Prince Raphiphat's lectures were considered significant legal 
texts at a time when Thailand did not have a modern legal code in force, which 
influenced the ideas of Thai lawyers and Thai judges during that time. The Prince 
Raphiphat Law Lecture was a compilation of lectures that Prince Raphiphat gave to 
students at the Law School of the Ministry of Justice. This lecture appears in both 
original Thai law (Law of Three Seals Law) and European laws. Therefore, it can be 
concluded that Prince Raphiphat, in his role as Minister of Justice and Prince of Siam, 
significantly shaped the legal principles in Thailand during that period. This research, 
which will be examined in the next topic, deserves careful consideration and 
comparison. 

4.2.4 The Concepts of Property and Things in the Prince Raphiphat's 
lectures 

The textbook 'Lectures of His Royal Highness, the Prince of 
Ratchaburi', also known as Prince Raphiphat's, contains a variety of legal topics that 
Prince Raphiphat taught at the Law School under the Ministry of Justice between 
R.E.118 and R.E.128 (1909 A.D.–1910 A.D.)279 These topics include general principles of 
law, the law of persons, the law of contracts, the law of things, company law, criminal 
law, and more. The lecture on the law of things and the law of contracts will discuss 
this topic, which pertains to the concept of things and property in Thai law during that 
era. 

4.2.4.1 Things and Property (ทรัพย์: Sap) 
The term ‘Sap’ (ทรัพย์) can be used to describe both things 

and property, as per Prince Raphiphat's lectures. However, in certain sections of the 
lecture, the term ‘Khong’ (ของ) is also used to refer to objects or things. As per Prince 
Raphiphat's lectures in September R.E. 118 (1909 A.D.), the term ‘Sap’ was defined as 

 
278 Munin Pongsapan, (n 22) 233-234. 
279 ราชบุรีดิเรกฤทธิ์, พระเจ้าพี่ยาเธอ กรมหลวง (รพีพัฒนศักดิ์), เล็คเชอร์ของพระเจ้าพี่ยาเธอกรม
หลวงราชบุรีดิเรกฤทธิ์ (กรุงเทพบรรณาคาร 2468) [Ratchaburidirekrit, Prachaopiyatuer 
Krommaluang (Raphi Phatthanasak), Lectures of His Royal Highness, the Prince of 
Ratchaburi (Krungthep Bunnakarn 1925). 
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‘everything that has a value’280 Sap was classified as corporeal, incorporeal, fungible, 
or immovable. Prince Raphiphat provided the example of corporeal in reference to 
the final classification. Sap was a land, whereas the example of incorporeal Sap was 
‘a right or authority to walk pass other land’ (อำนาจเดินข้ามท่ีดินของเขา: Aumnart Dearn 
Kam Tee Din Khong Khao)281 which can be referred to as servitude in the Thai CCC.  

Raphiphat's lectures introduced the concept of sap, referring 
to objects with value or property rights that fall under the categories of corporeal and 
incorporeal objects, as well as the concept of civil law.  Therefore, the Thai CCC later 
referred to the term ‘Sap’ as property. However, Siam's promulgation of the Penal 
Code R.E.128 (1919 A.D.) led to a change in this description, as discussed in topic 4.2.6. 
The Penal Code, R.E. 127, introduces the concept of things and property.282 

4.2.4.2 Ownership (กรรมสิทธิ:์ Kammasit) 
Prince Raphiphat defined ownership as “[T]he authority which 

person can freely deal with a thing which the law is not prohibited” in his lectures. 
283 Furthermore, the ownership rights also encompass the ‘holder right’, denoting the 
entitlement of the individual who possesses such a thing.284 The explanation reveals 
that the concept of 'holder rights' is significant. The concept of ‘holder rights’ bears a 
significant similarity to the later concepts of possession and possession rights. The sole 
distinction lies in the absence of any mention of the intention to seize it. Therefore, in 
Thai law prior to the emergence of the modern civil code, the concept of possession 
was recognized as one of the rights under ownership. As a result, ownership and 
holding rights are objects. 

4.2.4.3 Sale-Purchase (ซ้ือขาย: Suue-Khai) 
According to Prince Raphiphat’s lectures, contracts specified 

by law are called ‘Panrana Sanya’ (พรรณาสัญญา) which can be translated as ‘Described 
contracts’ [Translated by author]. Prince Raphiphat’s lectures describe all eleven 
contracts. However, Prince Raphiphat categorizes only four contracts as part of the first 
group. These contracts pertain to the transfer of goods or ownership, specifically gift, 
exchange, sale-purchase, and transfer of rights.285 

 
280 Ratchaburidirekrit, Prachaopiyatuer Krommaluang (n 279) 122. 
281 Ibid 123. 
282 See, Topic 4.2.6 The concept of Things and property in the Penal Code R.E.12. 
283 Ratchaburidirekrit, Prachaopiyatuer Krommaluang (n 279) 323. 
284 Ibid. 
285 Ibid 151. 
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The sale-purchase contract describes itself as a contract of 
exchange between goods and money. In other words, it is a contract between the 
seller, who has a duty to deliver goods to the buyer, and the buyer, who has a duty 
to pay the price. Ownership of things shall not be transferred to the buyer until the 
buyer pays the price.286 

4.2.4.4 Gift (ของกำนัล: Khong Kumnan) 
Prince Raphiphat's lecture on the gift contract explains that it 

is a contract where the donor delivers something to the donee. This type of contract 
is considered unilateral and cannot be legally enforced if it is not formalised in the 
presence of officials.287 

4.2.4.4 Hire (เช่า: Chow) 
Prince Raphiphat's lectures state that there are a total of three 

contracts out of eleven. The contracts in question were classified as the second 
category, which pertains to permission, or ‘Yorm Anu-yart’ (ยอมอนุญาติ). in Thai. What 
are the contracts of loan for consumption (ยืมไปบริโภค), loan for use (ยืมไปใช้) and hire 
(เช่า). When discussing the contract of hire, it refers to an agreement where a person 
loans something to another party, with the understanding that the borrower will pay 
rent for its use.288 Thus, the concept of hiring items in Thai law originated from the 
loan agreement. The items that can be hired are non-consumable items, which are 
essentially treated as loans for consumption. 

4.2.5 Codification of Modern Legal Code in Thailand 
The Siamese government urgently needed to codify the Thai CCC. In 

1923, the Siamese government promulgated the first version of the Thai CCC, which 
included Book I of the General Principles and Book II of Obligation, but neither book 
saw enforcement.289 Subsequently, we drafted and promulgated new versions of both 
books in 1925.290 Following this, the authorities promulgated the Book III of Specific 

 
286 Ibid 152-153. 
287 Ibid 152. 
288 Ibid 155-156. 
289 Munin Pongsapan, (n 22) 241-242. 
290 Royal Gazette Volume 42 Page 1 11 November 1925. 
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Contracts in 1928,291 the Book IV of Property in 1930,292 the Book IV of Property in 1930, 
and the Book V of Family and Book VI of Succession in 1938.293 

During that period, the Siamese government collaborated with 
numerous foreign legal advisers, such as Belgian Gustave Rolin-Jacquemyns, French 
advisers like George Padoux and René Guyon, and Thai lawyers. that play an important 
role, such as Prince Raphiphat or Phraya Manowaratsawi, among other,294 all of whom 
play an important role in pushing for modern laws, such as the Criminal Code, R.E. 127, 
or the Thai CCC of 1925, and the Act, which included many important editions at that 
time. 

4.2.6 Thai Penal Code R.E.127 (A.D.1908) 
The Criminal Code R.E. 127 (A.D. 1908), which is considered the first 

modern law code in Thailand, marked the beginning of Siam. The first codification of 
the modern Thai penal code was the Penal Code R.E.127, which was promulgated in 
1908. 295 The intriguing aspect of this code is that the definition of "things" in Section 6 
(10) was already established in the criminal law prior to the enactment of the civil 
code in Thailand. Because it had to integrate the definition of things with the provisions 
regarding offences against property, such as theft, 296 snatching,297 or robbery,298 for 
example. 

[Translated: by Author] “Section 6 (10): Things means objects 
of which a person can have ownership of or have the authority to be an owner, 
e.g., money, moveable things, and immovable things. They shall be considered 
as things defined in this section”.299 

The definition of things, as defined in Penal Code R.E. 127, is 
necessary to apply to the provisions on offences against property, such as theft, 300 

 
291 Royal Gazette Volume 45 Page 1 1 January 1928. 
292 Royal Gazette, Volume 47 Page 442 18 March 1930. 
293 Royal Gazette, Volume 52 Page 474 29 May 1935; Royal Gazette, Volume 52 Page 
529 7 June 1935. 
294 Ibid 50-52,79. 
295 Ibid. 
296 Thai Penal Code R.E.127 (A.D.1908) Section 288. 
297 Thai Penal Code R.E.127 (A.D.1908) Section 297. 
298 Thai Penal Code R.E.127 (A.D.1908) Section 301. 
299 Thai Penal Code R.E.127 (A.D.1908) Section 6 (10). 
300 Thai Penal Code R.E.127 (A.D.1908) Section 288. 
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snatching,301 or robbery.302 Moreover, there is an explanation in Section 6 (10) that the 
definition of things in the Penal Code R.E. 127 is different from the definition of things 
in the Thai CCC, because ‘things’ according to the Penal Code R.E. 127 include not 
only corporeal things but also anything for which a person has ownership rights or 
belongs to them.303 

However, after the promulgation of the new Thai Criminal Code in 
1956, there was no longer a definition for the term things for the reasons that the 
definition of things was defined in the Thai CCC and had already been promulgated 
before in 1925 before the new Thai Criminal Code was promulgated. (See topic 4.3.2 
CCC B.E.2468).304 This occurred, resulting in complications in the interpretation of 
criminal cases. For instance, the application of provisions to cases of stealing 
electricity305 and other incorporeal property is still a topic of debate in the current Thai 
law, as the definition of ‘things’ in the Thai CCC is more restrictive than that of ‘things’ 
in the penal code R.E.127.306 

 
4.3 Concepts of Things and Property in the Thai Civil and Commercial Code 

 
Following the promulgation of Criminal Code R.S. 127, the Siamese 

government appointed Padoux to chair the committee for drafting the Thai CCC. The 
committee also appointed René Guyon, a French jurist. However, numerous factors, 
including the drafting method and committee replacement, have caused delays in the 
preparation of the Thai CCC. The outbreak of World War I halted the drafting of the 

 
301 Thai Penal Code R.E.127 (A.D.1908) Section 297. 
302 Thai Penal Code R.E.127 (A.D.1908) Section 301.  
303 หยุด แสงอุทัย คำอธิบายกฎหมายลักษณะอาณา ร.ศ. 127 (พิมพ์ครั้งที่ 7 วิญญูชน) 51 [Yud 
Sanguthai, Textbook on Penal Code R.E.127 (7th edn, Winyuchon) 51]. 
304 See, Topic 4.3.2 Civil and Commercial Code B.E.2468. 
305 See, The Decision of the Thai Supreme Court no. 877/2501 (1958 A.D) 
306 See, สุเนติ คงเทพ, ‘ความผิดฐานลักทรัพย์: ศึกษาการเอาไปซึ่งพลังงาน’ (วิทยานิพนธ์ นิติศาสตร์
มหาบัณฑิต มหาวิทยาลัยธรรมศาสตร์ 2543) [Suneti Kongthep, ‘Theft Offense: A Case Study 
of Energy Taking’ (Master of Laws Thesis, Thammasat University 2000)]; อรุโณทัย ช่ือ
สุวรรณ ‘ความผิดฐานลักทรัพย์: ศึกษากรณีการลักลอบใช้กระแสไฟฟ้า’ (วิทยานิพนธ์นิติศาสตร์
มหาบัณฑิต มหาวิทยาลัยธุรกิจบัณฑิต 2559) [Arunotai Sueuwan, ‘Theft Offense: A Case 
Study of Illegal Use of Electricity’ (Master of Laws Thesis, Dhurakij Pundit University 
2017)].  
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Thai CCC, prompting Padoux to return to France. In lieu of Padoux, the committee 
appointed another French jurist as chairman, and three Thai lawyers, including Phraya 
Manavaratchasevi, who later played a significant role in the creation of the Thai CCC.307 

4.3.1 Thai Civil and Commercial Code B.E.2466 (A.D.1923) 
Guyon based the first preliminary draft of the Thai CCC on the French 

Civil Code.308 This draft does not contain the provision of the definition of things and 
property, as the drafting committee followed the approach in the French Civil Code. 
However, after the first draft was submitted, discussed, and edited, the definition of 
things was added in section 97 as “corporeal objects only and are either immovables 
or movables,” 309 which is similar to the concept of Article 516 of the French Civil 
Code, while the definition of property was defined in Section 98 as ‘movable things 
which, in the ordinary course of transaction, are customarily determined by number, 
weight or measure.’310 It can be seen that the definition of property in the Thai CCC 
B.E. 2466 (1923 A.D.), Section 98, refers to only movable things, not immovable things. 

According to Title VIII, Things of the draft, under the consideration of 
the Revising Committee of the Draft of Thai CCC, who was entitled to revise and 
translate the draft from CCC in English to Thai. The word 'things' was translated to 'Sạp 
Sìng Không' (ทรัพย์ส่ิงของ) in Thai when the first draft from the drafting committee was 
submitted. Such a term is the combination of the words ‘Sap’ (ทรัพย์) and ‘Sing Khong’ 
(ส่ิงของ), which means objects in Thai. On the other hand, the word ‘property’ was 
translated to ‘Sap’ (ทรัพย์).311 However, the Committee of Revising had changed the 
term for things in Thai by cutting off the word ‘Sing Khong,’ leaving only ‘Sap’ (ทรัพย์) 

 
307 Munin Pongsapan, (n 22) 239-242. 
308 Chanchai Sawaengsak (n 268) 81. 
309 Thai Civil and Commercial Code B.E.2466 (1923 A.D.) Section 97. 
310 Section 98, Thai Civil and Commercial Code B.E.2466 (1923 A.D.).  
311 สำนักหอจดหมายเหตุแห่งชาติ, ม ร.6 ย./17 เอกสารกรมราชเลขาธิการ รัชกาลที่ 6 กระทรวง
ยุติธรรม ‘ร่างรายงานประชุม ตอนตรวจแก้ร่างและคำแปลลักษณบุคคล ครั้งท่ี 1, ท่ี 2 และท่ี 3 
กับแก้บรรพ 1-2 ตามบันทึกของ ดร.เยมส์’) 50 [National Archive, Mor Ror 6 Yor /17, 
Documents from the Department of the Secretariat of King Rama VI, Ministry of 
Justice ‘Draft of Meeting Report Concerning Correcting and Translate Law of Person 
1st, 2nd and 3rd Time with the Correcting of Book I and II Following the Record of Dr. 
James’ 50]. 
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as the translation of things in the Thai CCC, and changed the translation of property 
from ‘Sap’ (ทรัพย์) to ‘Sapsin’ (ทรัพย์สิน), which has been in used until now.312  

4.3.2 Thai Civil and Commercial Code B.E.2468 (A.D.1925) 
In 1925, following the failure of the Thai CCC B.E. 2466 due to 

inconsistencies in its provisions,313 the drafting committee opted to use a grafting 
method to draft the Thai CCC, incorporating provisions from foreign laws to create the 
new Civil Code. We drafted the code by replicating other foreign private codes, such 
as the BGB and JCC, which were the most influential civil codes. We also blended 
some provisions from Swiss law314 and Latin American laws, such as Brazilian and 
Argentine law.315 This version redrafted Book I, General Principle, and Book II, 
Obligation, of the Thai CCC. The initial draft of the Thai CCC B.E. 2468 only defined 
'things' in Section 98. The drafting committee revised this definition from Section 97 of 
the Thai CCC B.E. 2466316 to “'Things, in the legal sense, are corporeal objects”,317 The 
drafting committee also used the Section 90 of the BGB and Article 85 of the JCC as a 
model for section 98.318 

Moreover, the drafting committee examined the draft of Section 98 
and discovered that it only defined 'things', leaving the term 'property' undefined. 
Therefore, the committee drafted the definition of property319 in Section 98 Bis as 
“Property includes things as well as incorporeal objects susceptible of having a value” 

 
312 Ibid. 
313 Chanchai Sawaengsak (n 268) 96-97. 
314 Munin Pongsapan (n 22) 263. 
315 Department of Social Legal Studies, Philosophy, and History, Faculty of Law 
Thammasat University (n 117) 141-142. 
316 สำนักหอจดหมายเหตุแห่งชาติ, ม ร.6 ย./18 เอกสารกรมราชเลขาธิการ รัชกาลที่ 6 กระทรวง
ยุติธรรม ‘รายงานประชุม 1/161 ถึง 21/189 (24 ก.ค - 7 พ.ย. 2468) 12 [National Archive, Mor 
Ror 6 Yor/18 Documents from the Department of the Secretariat of King Rama VI, 
Ministry of Justice Meeting Record, 1/161 to 21/181 (24 Jul – 7 Nov 1925) 12].  
317 สำนักหอจดหมายเหตุแห่งชาติ, ม. สคก 3/4 สำนักงานคณะกรรมการกฤษฎีกา 'การประชุม
กรรมการร่างกฎหมาย ณ กรมท่าช่างวังน่า ต้ังแต่วันท่ี 19 พฤษภาคม ถึง 31 กรกฎาคม พ.ศ.2468’ 
388 [National Archive, Mor-Sor Kor Gor 3/4 Office of the Council of State ‘Legislative 
Drafting Committee Meeting at Tha Chang Wangna Law Drafting Department from 
May19, to July 31, 1925’ 388]. 
318 Ibid 385-386. 
319 Ibid 390. 
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in accordance with the principle outlined in Arg. CC 1871 Section 2346 [2312] and the 
legal textbook named ‘Répert Carpentier Vo. Biens No. 1.’320 Which was drafted as 
“Section 99 bis Property includes a thing as well as incorporeal objects susceptible of 
having a value”321. In a subsequent meeting, the committee changed the order 
number from section 98 bis to section 99.322 Moreover, René Cazeau, the Frech jurist, 
raised in the meeting that the definition of property in the draft should include the 
term “and of being appropriated” following the principle of French law.323 Then the 
definition section 99 was drafted as “Property includes things as well as incorporeal 
objects, susceptible of having a value and of being appropriated.” 324 which had been 
in effect for 67 years, underwent revision in 1992, becoming sections 137 and 138 in 
the current Thai CCC.325  

4.3.3 Thai Civil and Commercial Code B.E.2535 (A.D.1992) 
In 1991, the National Peace Keeping Council executed a coup d'état 

in Thailand, leading to the promulgation of the Constitution of the Kingdom of 
Thailand, B.E. 2534 (A.D.1991).326 Following the promulgation of the Constitution of 
the Kingdom of Thailand, B.E. 2534, Section 7327, the National Legislative Assembly 
replaced the Parliament from March 15, 1991, to March 21, 1992. Towards the end of 
the National Legislative Assembly term, the Anand Panyarachun Cabinet proposed a 
Bill of Act Promulgation of the Revised Provisions of Book I of the Thai CCC, which was 
a revision of the provisions of the Civil and Commercial Code, Book I, to the National 

 
320 Ibid 390-391. 
321 Ibid 392. 
322 Ibid 397. 
323 Ibid 399. 
324 Ibid 403. 
325 Act Promulgation the Revised Provisions of Book I of the Civil and Commercial 
Code B.E. 2535 (A.D.1992) Section 16. 
326 บีบีซี นิวส์ ไทย, ‘พฤษภาทมิฬ: ครบรอบ 30 ปี เหตุสลายการชุมนุมประท้วงขับไล่ พล.อ. สุจินดา 
คราประยูร’ สืบค้นจาก <https://www.bbc.com/thai/thailand-60963045> สืบค้นเมื่อ 26 
มิถุนายน 2567 [BBC NEWS Thai, ‘Black May’: 30th anniversary of the dispersal of the 
protests to oust General Suchinda Kraprayoon from <https://www.bbc.com/thai/thai 
land-60963045> accessed 26 June 2567. 
327 Constitution of the Kingdom of Thailand, B.E. 2534 (A.D.1991) Section 7. 
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Legislative Assembly, which accepted the principle on January 10, 1992,328 and 
established the Extraordinary Committee Considering the Bill of Act Promulgation of 
the Revised Provisions of Book I of the Thai CCC. Such a bill had been considered by 
the Extraordinary Committee. 

According to the Act Promulgation of the Revised Provisions of Book 
I of the Thai CCC B.E. 2535 (A.D. 1992), parts of Book I of the Thai CCC were changed 
and revised, such as the parts that explain what things are and what property is. The 
Thai CCC B.E. 2468 (1925 A.D.) slightly modified the definition of things, changing it from 
“Things, in the legal sense, are corporeal objects” to “Things are corporeal 
objects.”329 Section 137 [136] of the revised version includes the definition of property. 
Section 138 [137] of the revised version replaces section 99 in the Thai CCC B.E. 2468 
(1925 A.D.) with the definition of property.330 

From the examination of the annexes of the bills and the minutes 
of the Bill of Act Promulgation of the Revised Provisions of Book I of the Civil and 
Commercial Code B.E. 2535 (A.D. 1992), there is no explanation regarding the reason 
for removing the term ‘in the legal sense’ from the definition of things according to 
Section 137 [136] nor the definition of property according to Section 138 [136] of the 
Thai CCC B.E. 2535 (A.D. 1992).331 

Thus, it is necessary to revisit and review the Office of the Council of 
State's report proposal, which proposed a draft law to amend Thai CCC Book I in 1991. 
The revised definition of things is in Section 136, and property is in Section 137 in the 

 
328 สำนักงานเลขาธิการสภาผู ้แทนราษฎร, รายงานการประชุมสภานิติบัญญัติแห่งชาติ ครั ้งท่ี 
14/2534-2535 วันท่ี 28 กุมภาพันธ์ 2535 (กองการพิมพ์ สำนักงานเลขาธิการสภาผู้แทนราษฎร) 17 
[The Secretariat of The House of Representatives, Report of the National Legislative 
Assembly Meeting No. 14/1991-1992, 28 February 1992 (Printing Division the 
Secretariat of The House of Representatives) 17. 
329 Thai Civil and Commercial Code (Revised B.E 2535, A.D.1992) Section 137. 
330 สำนักงานเลขาธิการรัฐสภา, อ.พ.80/2535 (เอกสารประกอบการพิจารณา ร่างพระราชบัญญัติให้
ใช้ประมวลกฎหมายแพ่งและพาณิชย์ บรรพ 1 ที ่ได้ตรวจชำระใหม่ (ฉบับที ่...) พ.ศ. .... ) 57. 
[Secretariat of the Parliament, Or Por 80/2535 (Attachment Annexes for Considering 
the Bill of Act Promulgation of the Revised Provisions of Book I of the Civil and 
Commercial Code (Vol …) B.E. ….) 57]. 
331 The Secretariat of The House of Representatives (n 328) 137. 
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report before being changed to Sections 137 and 138, respectively, before being 
announced.332 

Regarding the definition of things, when examining the reasons for 
the draft, it was found that the drafting committee debated two issues: 

The first issue involves expanding the term 'things' to encompass 
electricity, natural power, and other controllable and appropriated energy. However, 
this issue was debated in the committee, and there were two sides of opinion. The 
first side did not agree with the amendment because electricity and natural power are 
already to be considered movable property (according to the Thai CCC Book I of 1925). 
Furthermore, electricity does not qualify as an incorporeal object. Thus, it is property, 
not a thing. The second side thought that it should be revised to cover electricity and 
energy because there was a problem in theory from the Thai Supreme Court's ruling 
on the theft of electricity, whether electricity is considered a thing or not. Finally, the 
committee decided to maintain the original principle and agreed to state the offence 
of theft of electricity in the special law on theft of electricity.333 

The second issue pertains to whether the term 'in the legal sense' 
should remain in the definition of things. On this issue, the drafting committee had the 
opinion that: 

[Translated by the author] Retaining the term 'in the legal 
sense' will lead to the understanding that a thing in common language is one 
characteristic, while a thing in the legal sense is another, both of which are 
distinct. Therefore, retaining it would be redundant. In addition, this definition 
is already a legal one.334 

As a result, the drafting committee proposed to remove the word 
"legally defined" from the definition of things,335 including slightly adjusting the Thai 
wording, but it did not affect the principle.336 

 

 
332 สำนักงานคณะกรรมการกฤษฎีกา, ข้อเสนอแก้ไขเพิ่มเติมประมวลกฎหมายแพ่งและพาณิชย์ 
บรรพ 1 (สำนักงานคณะกรรมการกฤษฎีกา 2534) 34. [Office of the Council of State, 
Proposal on Revising Civil and Commercial Code Book I (Office of the Council of Sate 
1991) 34]. 
333 Ibid 309. 
334 Ibid. 
335 Ibid. 
336 Ibid 311. 
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4.4 Relation of Things and Property to Real Rights in the Thai Civil and 

Commercial Code 
4.4.1 Ownership (กรรมสิทธิ์: Kammasit) 

According to the Thai CCC, there is no provision for the definition of 
ownership,337 However, there is a provision in the Thai CCC that describes the concept 
of ownership rights in Section 1336 of the Thai CCC as the right of the owner of the 
property to use and dispose of a property under the limited scope of the law, including 
the right to acquire fruits from the property. Moreover, ownership rights include the 
right to follow and recover property from another person who detains it, as well as 
the right to prevent unlawful interference.338 

According to Phraya Manawaratchasewi’s Index of the Civil Code, 
the reference foreign private laws for Section 1366 are Article 884 of the Finch Civil 
Code, Section 757 of the German BGB, and Article 261 of the Japanese Civil Code.339  
Ownership rights in Thai law are considered property according to Section 138 of the 
Thai CCC. However, it is important to note that the provisions in Book IV of Property, 
specifically Section 1336, refer to 'ownership of property' rather than 'ownership of 
things'. This is because Section 138 defines 'property' to include both corporeal and 
incorporeal property. Therefore, this term choice in the ownership provision presents 
challenges in interpreting the nature of ownership rights under Thai law.340 

According to Seni Pramoj, regarding the objects of ownership rights 
in his legal textbooks on property. [Translated by author]  

Although Section 1336 regarding the power of 
ownership mentions the ownership of property, Section 99 [138] 
included rights as incorporeal objects; Sections 100 [139] and 101 [140] 
refer to rights that relate to ownership rights in land or immovable 
property as well. According to the terms used, it may be understood 

 
337 อานนท์ มาเม้า, กรรมสิทธิ์ (พิมพ์ครั ้งที ่ 2 โครงการตำราและเอกสารประกอบการสอนคณะ
นิติศาสตร์ มหาวิทยาลัยธรรมศาสตร์ 2562) 65 [Arnon Mamout, Ownership (2nd edn, 
Textbook and teaching Materials Project, Faculty of Law Thammasat University 2019) 
65].  
338 Thai Civil and Commercial Code Section 1336. 
339 Department of Social Legal Studies, Philosophy, and History, Faculty of Law 
Thammasat University (n 117) 230. 
340 Arnon Mamout (n 337) 91-97. 
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that a person may have ownership of an incorporeal object... 
Considering this, it should be understood that ownership under Section 
1336 is a real right to a corporeal object. Some of the powers listed are 
powers that can be exercised only on corporeal objects, for example, 
the power to follow and recover and the power to prevent. It is 
impossible to think of returning an incorporeal object. Real rights in 
incorporeal objects cannot occur without a doubt.341 

This Pramoj’s opinion that the object of the ownership right 
according to Section 1336 is only referred to as corporeal objects was also accepted 
among Thai scholars, for example Arnon Mamout,342 and Sanankorn Sotthibandhu343 

However, some legal texts in Thai property law do not explicitly 
address the concept of object of ownership, for instance: 

According to Banyat Sucheewa mentioned that [Translated by 
author] “Ownership right is the real rights that shows the belonging of the property; a 
person can have ownership rights on every type of property…” 

Thai law explains and accepts the concept of ownership as a real 
right, mirroring the Donimium concept in Roman law. However, not all things under 
Thai law have ownership rights; for example, ‘the lands with a certificate of land use’ 
or, in Thai, Nor. Sor.3 (น.ส.3) land, which is the land to which the state allowed people 
to belong and use, but there is no ownership right to the land. The person who owns 
land under Nor.Sor.3 only has possessory rights over their land. The Supreme Court of 
Thailand's precedents, particularly the judgements on sale-purchase contracts and 
adverse possession, have influenced the concept of ownership in Thai law. There are 
cases of company shares and intellectual property that have the most problems with 
the concept of ownership.  

The Thai CCC defines shares as a subsidiary investment unit of a 
company. 344 In other words, shares are the equity of the company to which the 
shareholder belongs; the company has acquired the rights of being a shareholder, for 

 
341 Seni Pramoj (n 5) 190-191. 
342 Arnon Mamout (n 337) 91 
343Sanunkorn Sotthibandhu (n 4) 168. 
344 โสภณ รัตนากร, คำอธิบายประมวลกฎหมายแพ่งและพาณิชย์ว่าด้วยหุ้นส่วนและบริษัท , (พิมพ์
ครั ้งที ่ 11 นิติบรรณาการ 2551) 209 [Sopon Rattanakorn, Textbook on Civil and 
Commercial Code on Partnership and Limited Company (11th edn, Nitibannagarn 
2008) 209]. 
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example, the right to vote in the shareholder meeting or the right to receive dividends 
from the company's profits. Thus, company shares can be considered incorporeal 
property according to Section 138345. The principle of real rights should not grant 
ownership over them. However, the Thai Supreme Court's decisions accept the 
existence of ownership rights, for example, on company shares.  

Decision of the Thai Supreme Court No. 2391/2529 
(A.D.1986) [Translated by Author] Trading shares on the stock exchange on 
behalf of customers is a common practice. Both the company handling the 
customer's share trading and the customer agree to abide by the agreed-upon 
type, quantity, and price of shares for purchase or sale. The act of trading shares 
on the stock exchange is legally distinct from the registration of share transfers. 
The transfer of ownership of the shares occurs immediately upon their trade. 
[Emphasis added]346 

Decision of the Thai Supreme Court No. 3395/2529 
(A.D.1986) When a petitioner knew and accepted a share transfer, it can be 
assumed that he intended to keep it. Even though the transaction was void, 
the petitioner has owned the shares for more than five years. Thus, the 
petitioner shall acquire ownership of the shares by acquiring them. Therefore, 
the official receiver must demand full payment of the partnership's value from 
the petitioner. [Emphasis added] 347 

Decision of the Thai Supreme Court No. 695/2534 
(A.D.1991) The fact that M. possessed of the said shares was an act of 
concealment, not disclosure, not meeting the criteria that would allow M. to 
gain ownership of the shares through adverse possession according to Civil 
and Commercial Code, Section 1382. [Emphasis added]348 

According to Phraya Mananratchasewi's Civil Code index, the 
provisions on company law in the Thai CCC originate not only from foreign private laws 
but also from countries with civil law systems. Conversely, 'The Companies 
Consolidation Act 1908', an English common law system, serves as a reference for the 
concept of written law. Furthermore, the Thai drafter utilised the 'Bill of Exchange Act 

 
345 Ibid 278. 
346 Decision of the Thai Supreme Court No. 2391/2529 (A.D.1986). 
347 Decision of the Thai Supreme Court No. 3395/2529 (A.D.1986). 
348 Decision of the Thai Supreme Court No. 695/2534 (A.D.1991). 
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1882' as a model for the provision of a bill of exchange within the Thai CCC.349  
Therefore, even though there is no explicit provision on the concept of instruments, 
it's possible that the Thai law also adopted the concept of 'instruments (ตราสารเปล่ียน
มือ)'. 

Sahathon Rattanapaijit defines an instrument as a legal document 
that encompasses both obligation rights and property rights. According to Section 1336 
of the Thai CCC, the owner of an instrument possesses both obligation and property 
rights, enabling them to claim the obligation from the person who owes them. They 
also hold ownership of the instrument, enabling them to transfer, recover, or prevent 
its use by another individual.350 thus, a share certificate is considered one of the 
instruments in Thai law.351 

4.4.2 Possession (ครอบครอง: Krobkrong) 
According to Thai law, the concept of possession appears in the form 

of possessory rights. Section 1367 states that “A person acquires possessory right by 
holding a property with the intention of holding it for himself.”352 Thus, the concept 
of possession in Thai law consists of two elements: the external element, which is the 
action of holding, and the internal element, which is the intention to hold for the 
possessor themselves. This concept is in line with Roman law's concepts of corpus 
and animus.353 Thai scholars continue to debate the nature of possessory rights in Thai 
law due to the interpretation of ‘holding the property’ in Section 1367 of the Thai 
CCC, which encompasses both corporeal and incorporeal property as defined by 
Section 138. 

The initial view was that, when Section 1367 employs the term 
'property', it encompasses both corporeal and incorporeal objects. This means that in 
Thai law, rights can also be the objects of possession, even if they are not corporeal. 

 
349 See, Department of Social Legal Studies, Philosophy, and History, Faculty of Law 
Thammasat University (n 117)141-142, 196-224. 
350 สหธน รัตนไพจิตร, กฎหมายว่าด้วย ตราสารเปล่ียนมือ, (โครงการตำราและเอกสารประกอบการ
สอน คณะนิติศาสตร์ มหาวิทยาลัยธรรมศาสตร์, 2558) 12 [Sahathon Rattanapaijit, Law on 
Negotiable instruments (Textbook and Teaching Materials Project, Faculty of Law, 
Thammasat University, 2015) 12]. 
351 Ibid. 
352 Thai Civil and Commercial Code section 1367. 
353 Seni Pramoj (n 5) 427-428. 
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This is because the law's definition of property includes rights. Thus, it can be 
considered that incorporeal objects can also be objects of possessory rights.354 

However, the second opinion argues that Section 1367 uses the term 
'holding' itself to refer to the act of holding physical objects, a concept that can only 
be applied to corporeal objects. Furthermore, if the term "property" encompasses 
incorporeal property, which includes property rights, it will result in the phenomenon 
of "right over right." Thus, the term ‘holding property’ according to Section 1367 shall 
refer to only corporeal property (things) according to Section 137.355 

 
4.5 Concept of Things and Property to Specific Contracts in the Thai Civil and 

Commercial Code 
 

The Thai CCC codified the provisions on specific contracts in Book III of 
Specific Contracts (เอกเทศสัญญา: Eakkatest-Sanya) For instance, the provisions on sale-
purchase (ซื้อขาย: Sue-Khai), Hiring of property (เช่าทรัพย์: Chow-Sap) or Gift (ให:้ Hai). 
This subject will include a discussion of the definition, general concept, object subject 
matter, and other observations of sale-purchase, leasing of property, and gift in the 
current Thai CCC. 

4.5.1 Sale-Purchase (ซ้ือขาย: Sue-Khai) 
In Thai law, the definition of Sale-Purchase (ซื้อขาย: Sue-Khai) is 

defined in Section 453 of the Thai CCC.356 In Thai law, the concept of sale-purchase 
refers to the transfer of ownership of the property from the seller to the buyer, and 
the buyer is obligated to pay the prices to the seller in exchange. 

When focusing on the subject matter of a sale-purchase contract, 
according to Section 453, the term ‘property’ can refer to both corporeal and 
incorporeal property, according to Section 138.357 However, Section 453 also states 

 
354 Seni Pramoj (n 5) 453-454. 
355Sanunkorn Sotthibandhu (n 4) 450-451. 
356 Thai Civil and Commercial Code Section 453 “Sale is a contract whereby a person, 
called the seller, transfers to another person, called the buyer, the ownership of 
property, and the buyer agrees to pay to the seller a price for it.” 
357 ไผทชิต เอกจริยกร, คำอธิบาย ซื้อขาย แลกเปลี่ยน ให้ (พิมพ์ครั ้งที ่ 11 วิญญูชน 2564.) 52 
[Pathaichit Eagjariyakorn, Textbook on Sale-purchase, Exchange, and Gift (11th edn, 
Winyuchon 2021) 52]. 
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that the seller agrees to transfer ownership of property to the buyer, which is leading 
to the problem of interpretation in Thai law. 

The first view is that when the provision refers to ‘ownership of 
property’, it implies that only corporeal objects can be the subject matter of a sale-
purchase contract.358 According to the principle of real rights, Therefore, the Thai CCC's 
sale-purchase provision does not apply to contracts involving incorporeal objects, such 
as property rights and intellectual property, or non-ownership entities like Nor.Sor.3 
Gor. Land. The innominate contract359 or the law's most closely applicable provision, 
as per Section 4 Paragraph 2, will apply to a contract that includes other property but 
lacks ownership as its subject matter of sale. 360 

However, the second opinion suggests that under Thai law, the 
subject matter of a sale-purchase contract can encompass both corporeal and 
incorporeal objects 361 and is not restricted to the ownership of the subject matter of 
sale, as Section 456 also includes provisions for both movable and immovable 
objects.362 Thus, selling the incorporeal property is not contrary to the law, public 
morals, or public order according to Section 150 of the Thai CCC.363 Moreover, 

 
358 Sanunkorn Sotthibandhu, Kam Athibai Kodmai Laksana Sue Khai Laek Plean Hai 
[Textbook on Sale-Purchas, Exchange and Gift Contract] (Winyuchon, 2023) 133-134 
(ศนันท์กรณ์ โสตถิพันธุ์, คำอธิบายกฎหมายลักษณะ ซื้อขาย แลกเปลี่ยน ให้ (พิมพ์ครั้งที่ 10, วิญญู
ชน 2566) 133-134.  
359 Ibid 129-130. 
360 Thai Civil and Commercial Code Section 4 “The law shall be applied in all cases 
which fall within its provisions in accordance with the letter or the spirit of such 
provision. 
 Where there exists no provision of law for application to a case, such case 
shall be decided by reference to local custom. In the absence of such local custom, 
the case shall be decided by analogy to the provision of law most closely applicable 
thereto and, in the absence of such provision, by general principle of law .” 
[Translated by Pinai Nanakorn, English Translation of the Civil and Commercial Code 
of Thailand Book I and Book II (With the official Thai Text (Winyuchon 2021) 29.]  
361 วิษณุ เครืองาม, คำอธิบายประมวลกฎหมายแพ่งและพาณิชย์ ซื้อขาย แลกเปล่ียน ให้ (พิมพ์ครั้งท่ี 
10 นิติบรรณาการ 2549) 39 [Wissanu Krea-ngam, Textbook on Civil and Commercial 
Code: Sale-purchase, Exchange, and Gift (10th edn, Nitibannagarn) 39]. 
362 Thai Civil and Commercial Code Section 456. 
363 Thai Civil and Commercial Code Section 150. 
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according to Thai Supreme Court precedent, the Supreme Court has ruled on cases 
involving sale-purchase contracts on incorporeal property, specifically contractual 
rights. This ruling was made by applying the provisions on sale-purchase contracts 
found in Book III of the Thai CCC. 

 
Decision of the Thai Supreme Court no 1562/2530 

[Translated and emphasized by the Author] Regulations of the Telephone 
Organisation of Thailand on the telephone as the letter of the telephone do 
not prohibit the transfer of telephone-hired rights. When the defendant has 
agreed to transfer and sell telephone hired rights to the petitioner, the transfer 
of telephone hired rights is complete since both parties have agreed to buy 
and sell hired rights and deliver the telephone to the transferee…364 

 
Decision of the Thai Supreme Court no. 5466/2539 

[Translated and emphasized by the Author] The National Housing Authority's 
right-to-hire-purchase contract allows for the purchase and sale of land and 
buildings. As a result, an agreement is a sale of rights, even if it is not in writing. 
However, once the parties have made the required payment for the sale-
purchase contract, it becomes legally binding. The plaintiff, therefore, has the 
power to sue to enforce the contract...365 

 
Decision of the Thai Supreme Court no. 4503/2540 

[Translated and emphasized by the Author] One can purchase and sell a type 
of property known as hire-purchase rights. As a result, the contract for the sale 
of a hire-purchase right between the plaintiff and the defendant is complete. 
The purchase contract is not a sale-purchase contract that is subject to a 
subsequent condition…366 

 
The majority of Thai scholars believe that the provisions of a sale-

purchase contract do not apply to intellectual property in the case of intellectual 
property, as a result of the specific form of intellectual property that is outlined in the 

 
364 Decision of the Thai Supreme Court no 1562/2530 (A.D.1987)  
365 Decision of the Thai Supreme Court no 5466/2539 (A.D.1996). 
366 Decision of the Thai Supreme Court no. 4503/2540 (A.D.1998). 
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specific laws on intellectual property367 for example, the Copyright Act B.E.257 (A.D 
1994), Trademark Act B.E.2534 (A.D. 1991), and Patent Act B.E.2522 (A.D. 1979). 
However, there is the opinion on the contract of sale of exclusive rights of intellectual 
property that could be applied with the sale-purchase contract by analogy as the 
provision of law which is most closely applicable.368 
 

4.5.2 Hiring of Property (เช่าทรัพย:์ Chow-Sap) 
Section 453 of the Thai CCC established the definition of "Hiring of 

property" in Thai law.369 A hire of property contract in Thai law is a contract in which 
the hirer consents to the letter's use or advantage from the leased property for a 
specified period. Nevertheless, Thai law does not mandate that the hirer must possess 
ownership of the hired property.370 A loan contract or deposit contract is defined as a 
contract that permits another individual to use or benefit from the property without 
compensation, as per Thai law.371 

In accordance with Thai law, Section 537, the term "property" is 
employed in relation to the subject matter of the hire of property contract, which 
encompasses both corporeal and incorporeal objects. The hire of property is classified 
as either movable property or immovable property under the law, which specifies 
various contract forms. For instance, Section 456 paragraph 1 mandates that the sale 
or purchase of immovable property be documented and registered by the appropriate 
official.372 

 
367 Wissanu Krea-ngam (n 361) 44;Pathaichit Eagjariyakorn (n 357) 57;Sanunkorn 
Sotthibandhu (n 358) 127. 
368Sanunkorn Sotthibandhu (n 358) 127. 
369 Section 537 Thai Civil and Commercial Code, A hire of property is a contract 
whereby a person, called the letter, agrees to let another person, called the hirer, 
have the use or benefit of a property for a limited period of time and the hirer agrees 
to pay rent therefore. 
370 ไผทชิต เอกจริยกร, คำอธิบาย เช่าทรัพย์ เช่าซื ้อ (พิมพ์ครั ้งที ่ 22 วิญญูชน 2563.) 22-23 
[Pathaichit Eagjariyakorn, Textbook on Hire of property and Hire-purchase (22nd edn, 
Winyuchon 2020) 22-23]. 
371 Ibid 15. 
372 Thai Civil and commercial Code Section 456. A sale of immovable property is void 
unless it is made in writing and registered by the competent official. The same rule 
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When examining the subject matter of the hire of property in the 
context of movable property, it is important to note that the movable property in 
question must be predominantly non-consumable things that are either destroyed or 
damaged during use,373 such as rice, oil, and charcoal. This is due to the fact that a 
contract is considered a loan for consumption rather than a contract for the hire of 
property in Thailand if it transfers consumable things to another party for use or 
benefit.374 Previously, the Thai CCC defined consumable things in Section 103. The 
1992 amendment,375 removed the definition of consumable things; however, Thai 
continues to regard the hire of property as the fundamental concept.376 

The following matter to be addressed is the determination of 
whether objects are corporeal or incorporeal. When the term "property" is employed, 
the subsequent question is whether incorporeal property, such as intellectual property 
or various property rights, can be rented, as per Section 537. There is no specific law 
stating that such rentals of corporeal things are comparable to those in other countries. 
However, there are opinions in Thai law that incorporeal property can also be hired, 
as indicated by the interpretation.377 As per the definition of Section 537, property 
serves a purpose or provides an advantage. For commercial purposes, the lessee may 
use and profit from incorporeal property such as copyrights or trademarks.378  

At present, there are special laws for some type of incorporeal 
property; in the case of trademarks, a particular procedure has been specified 
according to Section 68 of the Trademark Act B.E. 2522 (A.D. 1979), which must be 
made in writing and registered with the officials.379 Moreover, in 2019, Thailand 
promulgated the Leasehold Property Act B.E.2562 (A.D.2019), which established a new 

 
applies to ships or vessels of six tons and over, to steam launches or motorboats of 
five tons and over, to floating houses and to beasts of burden. 
373 ศนันท์กรณ์ โสตถิพันธุ์, คำอธิบายกฎหมายลักษณะ เช่าทรัพย์ เช่าซื้อ (พิมพ์ครั้งที่ 9, วิญญูชน 
2566) 75 [Sanunkorn Sotthibandhu, Textbook on Hire of property and Hire-pirchase 
(9th edn, Winyuchon, 2023) 75]. 
374 Ibid 33-34 
375 Act Promulgation the Revised Provisions of Book I of the Civil and Commercial 
Code B.E. 2535 (A.D.1992). 
376 Pathaichit Eagjariyakorn (n 370) 34. 
377 Sanunkorn Sotthibandhu (n 373) 74. 
378 Ibid 79. 
379 Trademark Act B.E. 2522 (A.D.1979) Section 68. 
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type of real rights called ‘leasehold’ (ทรัพยอิงสิทธิ์: Sap-Ing-Sit) in Thai law. According to 
Section 3 of the Leasehold Property Act B.E. 2562 (A.D. 2019), a leasehold property is 
property based on the right to use immovable property in the act thereof 380 and has 
to make a request to the competent officials to establish the leasehold.381 

4.5.3 Gift (ให้: Hai) 
Section 521 of the Thai CCC defines a gift contract in Thai law.382 In 

Thai law, a gift contract is a contract in which the benefactor transfers a property of 
his own gratuitously to the donee. Contrary to a sale-purchase contract, the definition 
of a gift contract in Section 521 of the Thai CCC does not specify the property's 
ownership. Rather, it employs the term ‘property of his own,’ which has a distinct 
meaning from ownership.383 Therefore, the majority opinion among Thai academicians 
is that the subject matter of a gift contract can be both corporeal and incorporeal 
objects384 in accordance with the term ‘property’ in Section 521, as prescribed by 
Section 138 of the Thai CCC. As per Decision No. 321-322/2505 of the Thai Supreme 
Court [Translated and emphasised by the author] “The mortgage land right is an 
immovable property." The competent official must register this form of mortgage rights 
grant in writing...” 

In case the gift is an instrument, such as a bill of exchange, it is 
required to deliver the instrument and inform the debtor of the right in writing in 
accordance with Section 524.385 However, there is a problem with certain incorporeal 
property, specifically the obligation rights, particularly in the context of claims. This is 
due to the provision on the transfer of claims in Thai CCC Section 303-313, which 
outlines a specific procedure and form for the transfer of claims. In this instance, Thai 
academicians are of the opinion that it must be applied to the provision regarding the 
transfer of claims, rather than the gift contract. The transfer of property is the sole 

 
380 Leasehold Property Act B.E.2562 (A.D.2019) Section 3. 
381 Leasehold Property Act B.E.2562 (A.D.2019) Section 4. 
382 Thai Civil and Commercial Code Section 521 “A gift is a contract whereby a 
person. Called the donor, transfers gratuitously a property of his own to another 
person, called the donee, and the donee accepts such property.” 
383 Sanunkorn Sotthibandhu (n 358) 413. 
384 Pathaichit Eagjariyakorn (n 357) 383. 
385 Thai Civil and Commercial Code Section 524. “If a right represented by a written 
instrument is given, the gift is not valid unless such instrument is delivered to the 
donee and the gift is notified in writing to the debtor of the right.” 
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requirement of Section 521, whereas the transfer of a claim necessitates a written 
document, as stipulated in Section 306, Paragraph 1.386  

Furthermore, in the case of intellectual property, the donor and the 
transferor must follow the process in the specific laws, not the gift contract. For 
example, if the donor is the patent holder, when transferring the patent right to 
another person, Section 38 of the Patent Act B.E. 2522 (A.D. 1979) must also be 
followed. 

In conclusion, Section 521 of the Thai CCC allows both corporeal and 
incorporeal objects to be the subject matter of a gift contract, as it pertains to the 
donor's property and does not specify the specific process through special laws. 
However, some Thai scholars have suggested that the gift contract should only apply 
to corporeal objects, as there is no ownership of incorporeal objects. In the case of 
incorporeal property, such as a claim or instrument, a specific law governs their 
transfer.387 

 
4.6 Conclusion 
 

The table below illustrates the development of the definition of things 
and property in Thai law, based on everything previously discussed. 
 
 
 
 
 
 
 
 
 
 

 
386 Thai Civil and Commercial Code Section 306 paragraph 1. “The transfer of an 
obligation performable to a specific creditor is not valid unless it is made in writing. 
It can be set up against the debtor or third person only if a notice thereof has been 
given to the debtor, or if the debtor has consented to the transfer. Such notice or 
consent be in writing.” 
387Sanunkorn Sotthibandhu (n 373) 414. 
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Table 2 Development of the Concept of Things and Property in Thai Law 
 

Name of the Law Definition of Things Definition of Property 

Law of Three Seals - No definition of Things and property 
- Only classification of things to ‘thing with soul’ and ‘thing 
without soul’ 

Thai Penal Code 
R.E.127 (A.D.1908) 

Section 6 (10) Things mean objects, which person can have 
ownership, of or have the authority to be an owner e.g., 
money, moveable thing, and immovable things., it shall be 
considered as things defined in this section. 

Thai CCC B.E.2466 
(A.D.1923) 

 

Section 97 Things are 
corporeal objects only 

and are either immovables 
or movables. 

 

Section 99 “Property in 
Genere” means those 

movable things which, in the 
ordinary course of transaction, 
are customarily determined 

by number, weight or 
measure. 

Thai CCC B.E.2468 
(A.D.1925) 

Section 98 Things, in the 
legal sense, are corporeal 

objects. 

Section 99 Property includes 
things as well as incorporeal 
objects susceptible of having 

a value and of being 
appropriated 

Thai CCC B.E.2535 
(A.D.1992) 

 

Section 137 Things are 
corporeal objects. 

Section 138 Property includes 
things as well as incorporeal 
objects susceptible of having 

a value and of being 
appropriated. 

 
The table above reveals that in the past, there was a lack of clear 

separation between the definitions of property and other laws. The legal concept 
places more emphasis on corporeal objects than incorporeal ones. Therefore, the 
definition of 'Sap' in Thai law in the past refers to a corporeal object that was valued 
according to the common sense of the general public at the time. The Law of Three 
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Seals did not incorporate the concept of incorporeal property. On the other hand, the 
Law of Three Seals focused on the division of things by separating things into living 
things or non-living things as a benchmark. 

However, the definition of things (Sap) in modern law was first defined in 
the Criminal Code R.E.127 (A.D.1908) Section 6 (10) as an "objects, which a person can 
have ownership of or authority over," referring to corporeal objects that a person can 
have ownership rights over, including incorporeal objects that a person may own. 
Therefore, it is evident that during that period, the concept of the Thai word 'Sap' 
emerged and broadened to encompass incorporeal object for examples, shares or 
electricity. 

The phenomenon of interpreting the word things to include incorporeal 
objects. In Roman law, the interpretation of the word res encompasses ius in re 
(property rights). This interpretation also appears in modern law, particularly in private 
law systems such as French law, Argentine law, and German law. This phenomenon 
also manifested in the definition of things in the Penal Code R.E.127 (A.D.1908). Later, 
in 1923, the Thai CCC clearly separated the definitions of things (Sap) and property 
(Sapsin) for the first time, as stated in Sections 97 and 99, this is also considered the 
first definition of the word property. It is important to note that the definition of 
property in the Thai CCC of A.D. 1923 refers only to movable property; not every type 
of thing is considered property. 

However, the Thai CCC B.E. 2466 (A.D. 1923) was not enforced from the 
reasons of contexts of law and political issues. In Thai CCC B.E. 2468 (A.D. 1925) Section 
98, the drafter of the Thai CCC B.E. 2468 (A.D. 1925) revised the original Section 97 of 
the Thai CCC B.E. 2466 (A.D. 1903). This revision included drafting new provisions 
regarding Section 99's definition of property. These provisions continue to appear in 
Section 137 and Section 138 of the current Thai CCC, with an important observation 
namely: 

First, Section 98 of the Thai CCC B.E. 2468 (A.D. 1925) includes the term 'in 
the legal sense' in the definition of things, whereas section 137 of the current Thai CCC 
omits it. This broadens the interpretation of things beyond their previous definition. 
This further complicates the theoretical interpretation of what constitutes corporeal 
objects under current Thai law. 

According to the definition of things, if the definition of things is defined 
only as ‘things are corporeal things’, everything that is a corporeal object, whether the 
sun, the moon, or seas (things by nature) or illegal things, will be considered a thing in 
the Thai CCC. However, these types of things are considered things outside of 
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commerce according to the Thai CCC of 1925, Section 106, and the Thai CCC's revised 
version of 1992, Section 143, which is contrary to the intention of the provision. 

Moreover, both the Thai CCC from 1925 and its new revised version from 
1992 adhere to the French concept of property, which considers things as one type of 
property. The term ‘in the legal sense’ is significant to separate between things that 
are considered property and things outside of commerce. In other words, ‘in the legal 
sense’ refers to property in the definition of things and implies that things can have 
value and be appropriated and considered property. Thus, the things outside of 
commerce and property will be in opposition. 

The second is the definition of property according to Section 99 of the CCC 
B.E. 2466 (A.D. 1923) and Section 137 of the present Thai CCC characterises things as 
property, implying that for something to qualify as things under Section 137, it must 
share the same susceptibility to value and appropriateness likewise property under 
Section 138. Conversely, the Thai CCC does not provide whether things need to be 
"susceptible to having a value" or "of being appropriated," likewise property, is a matter 
of debate. This leads to debates about whether all types of things under Section 137 
are considered property under Section 138 or not until today. 

In conclusion, it can be divided the development of the concept of things 
and property into three significant eras. The first era is the ancient law era. The three 
enacted laws divide the concept of things into 'things with soul' and 'things without 
soul', based on religious principles and local custom. The second era was a period of 
legal transition, during which foreign concepts of things and property began to 
influence Thai law. It appears in the definition of things in the Penal Code, R.S. 127, as 
well as the CCC, B.E. 2446 (A.D. 1923). The third era, the current legal era, directly 
transplanted the concept of things and property from foreign private law. The CCC 
B.E.2468 (A.D.1925) and the current Thai CCC, which underwent revision in 1992, both 
uphold this legal framework today. 
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CHAPTER 5 
ANALYSIS AND DISCUSSION ON  

THE CONCEPT OF THINGS PROPERTY IN THAI LAW 
 
5.1 Comparative Analysis 
 

From the Chapter 3 and this Chapter 4, The comparative analysis between 
the concept of thing and property in Thai law and Foreign private law can be outlined 
as follow. 

5.1.1 Definitions  
 
Table 3 Comparative on Definition of Things and Property Between Thai and 
Foreign Laws 
 

Name of the Law Definition of Things Definition of Property 

French Law 
 
 
French Civil Code 

- Corporeal Objects corporeal 
object which able to be 
appropriated by human. 

- Things and incorporeal 
objects which able to be 
appropriated by human. 
Section 516 All property is 
movable or immovable 

Argentine Civil Code 
of 1871 
 

Section 2345 Corporeal 
objects susceptible of having 
a value are called things in 
this Code. 

Section 2346 Immaterial 
objects susceptible of having 
a value, and likewise things, 
are called property (bienes). 

German BGB 
 

Section 90 Only corporeal 
objects are things as defined 
by law. 

- 

Japanese Civil Code 
 

Article 85 The term “things” 
as used in this Code means 
corporeal objects. 

- 
 
 

Thai Penal Code 
R.E.127 (A.D.1908) 

Section 6 (10) Things mean objects, which person can have 
ownership, of or have the authority to be an owner e.g., 
money, moveable thing, and immovable things., it shall be 
considered as things defined in this section 
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Name of the Law Definition of Things Definition of Property 

Thai CCC B.E.2466 
(A.D.1923) 

 

Section 97 Things are 
corporeal objects only and 
are either immovables or 
movables. 

Section 99 “Property in 
Genere” means those 
movable things which, in 
the ordinary course of 
transaction, are customarily 
determined by number, 
weight or measure. 

Thai CCC B.E.2468 
(A.D.1925) 

Section 98 Things, in the 
legal sense, are corporeal 
objects. 

Section 99 Property includes 
things as well as incorporeal 
objects susceptible of 
having a value and of being 
appropriated 

Thai CCC B.E.2535 
(1992) 
 

Section 137 Things are 
corporeal objects. 

Section 138 Property 
includes things as well as 
incorporeal objects 
susceptible of having a 
value and of being 
appropriated. 

 
Regarding things, the definition of things in Thai law was first enacted in 

the Thai Penal Code of R.E. 127 (A.D.1908). However, the definition of 'things’ in such 
code has a broader meaning than the definition of 'things' in the current Thai CCC, as 
‘things’ covers things as well as incorporeal objects, which person can have ownership, 
of or have the authority to be an owner.   

Section 97 of the Thai CCC of B.E. 2466 (A.D.1923), which is also the 
classification of things provision, is comparable to the classification of property 
according to Article 516 of the French Civil Code. This similarity can be supported by 
historical fact. French Law influenced the Thai CCC of B.E. 2466 (A.D.1923), as 
evidenced by the involvement of a French drafter during the drafting period. Section 
97 of the Thai CCC of B.E. 2466 (A.D.1923), contains regulations for corporeal things 
that are identical to Section 90 of the German BGB. The definition of things in the CCC 
of B.E. 2466 (A.D.1925), was evidently influenced by the French Civil Code and the 
German Civil Code.  While the origin of Thai CCC of B.E. 2468 (A.D.1925), evidently 

Ref. code: 25666501040049BSD



96 
 
shows that it directly adopted from Section 90 of the German Civil Code and Article 
85 of the Japanese Civil Code.   

The definition of property in the CCC B.E. 2466 (A.D.1923) Section 99 
exclusively pertains to only movable things, which are corporeal objects in the ordinary 
course of transaction and are customarily determined by number, weight, or measure, 
but the definition of property did not include immovable things and incorporeal 
objects. 

In opposition, Section 99 of the CCC, B.E. 2468 (A.D.1925), and 
Section 138 of the revised Thai CCC, B.E. 2535 (A.D.1992), defined property differently. 
Both laws transplanted the issue regarding “susceptibility to having a value” from 
Article 2346 of the Argentine Civil Code and the definition of corporeal and incorporeal 
objects that are “able to be appropriated” from the French legal principle. This is the 
current definition of property in Thai law. 

An observation can be made that the definition of things in the 
current Thai CCC was received from legal systems in the Germanic legal family, 
specifically German law and Japanese law. Interestingly, both of such laws do not 
provide a definition of property in their civil codes. However, Thailand received the 
concept of property from countries that follow the Romanistic legal family, which is 
influenced by the French concept of property (Biens). Specifically, Thailand was 
inspired by from the French Civil Code and the Argentine Civil Code and adopted the 
definition of property from the Argentine Civil Code combined with the French legal 
principle. 

5.1.2 Property Rights  
5.1.2.1 Ownership  

Table 4 Comparative on Provisions of Ownership Right Between Thai and 
Foreign Laws 
 

Name of the Law Definition of ownership 

French Civil Code Article 544 Ownership is the right of enjoyment and 
disposing of a thing in the most unlimited manner, 
provided the thing is not made use of in a manner 
forbidden by law or regulation. 
Article 546. The ownership of thing whether it is 
movable or immovable, gives the owner right to all 
that it produces 
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Name of the Law Definition of ownership 

Argentine Civil Code 
 

Article 2540 [2506] Ownership is the real right by 
virtue of which thing is subject to the will and action 
of a person. 
Article 2547 [2513]. The right to possess the thing, 
to dispose of or benefit there from, to use and enjoy 
it, according to the will of the owner, is inherent in 
ownership. The owner may change its nature 

German Civil Code 
 

Section 903 Powers of the owner. The owner of a 
thing may, to the extent that a statute or third-party 
rights does not conflict with this, deal with the thing 
at their discretion and exclude others from 
exercising any influence whatsoever. In exercising 
their powers, the owner of an animal is to take into 
account the special provisions for the protection of 
animals. 

Japanese Civil Code 
 

Article 206 An owner has the rights to freely use, 
obtain profit from and dispose of the Thing owned, 
subject to the restrictions prescribed by laws and 
regulations 

Thai CCC  
 

Section 1336. Within the limits of law, the owner of 
property has the right to use and dispose of it and 
acquires its fruits; he has the right to follow and 
recover it from any person not entitled to detain it, 
and has the right to prevent unlawful interference 
with it 

 
Regarding the provisions on the concept of ownership, it has 

been observed that Section 1336 of the Thai CCC is the only provision that employs 
the term ‘property’ to denote the object of ownership in the Civil Code. In contrast, 
other countries' laws utilize the term ‘things’ aligned with the principle of Real Rights, 
stating that the object of rights must be a corporeal object. Ownership, being a type 
of Real Rights, falls under this principle as well. 
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5.1.2.2 Possession  
Table 5 Comparative on Provisions of Possession Between Thai and Foreign Laws 
 

Name of the Law Definition of ownership 

French Civil Code Article 2255 [2228] Possession means either the 
detention or the enjoyment of a thing or of a right 
by a person who actually has or enjoyment the 

Argentine Civil Code 
 

Article 2385 [2351] There is possession of things 
when a person has a thing in his power, for himself 
or for another, with the intention of subjecting it to 
the exercise of a right of property. 

German Civil Code 
 

Section 854 Acquisition of possession 
(1) Possession of a thing is acquired by obtaining 
actual control of the thing. 
(2) Agreement between the previous possessor and 
the acquirer is sufficient for acquisition if the 
acquirer is in a position to exercise control over the 
thing 

Japanese Civil Code 
 

Article 180 Possessory rights shall be acquired by 
holding Thing with an intention to 
do so on one's own behalf. 
Article 205 The provisions of this Chapter shall apply 
mutatis mutandis to cases where a person exercises 
his/her property rights with an intention to do so on 
his/her own behalf. 

Thai CCC  
 

Section 1367. A person acquires possessory right by 
holding a property with the intention of holding it 
for himself 

 
A comparison of the provisions on the acquisition of 

possessory rights reveals that French Civil law, Argentine Civil law, Japanese Civil law, 
and Thai CCC share similar characteristics. Possession must consist of both holding and 
physical control over the object to be possessed (corpus), as well as the intention to 
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possess for oneself (animus). Conversely, in Germany, possessory rights are not 
acquired through intention.  

However, when it comes to the object of possession, French 
law explicitly stipulates in Article 2225 [2228] that rights can also be the object of 
possession, which is consistent with the concept of quasi-possession in Roman law.  

Japanese law has accepted this concept by dividing it into two 
articles: Article 201 for the possession of physical property and Article 205 for the 
mutatis mutandis application of possession requirements to property rights. In the 
case of Argentine Civil Law and German Civil law, both countries employ the phrase 
'things' as the object of possession, but in interpretation, the term 'things' in Argentine 
law includes rights, whilst in German law, it solely refers to corporeal objects. 

It is important to observe that Thailand derived the provisions 
of Section 1367 from the draft of Article 180 of the Japanese Civil Code in the context 
of Thai law.  Nevertheless, the Thai CCC does not contain distinct provisions regarding 
the ownership of rights, as does Japanese law. Instead, it employs the term ‘property’ 
(ทรัพย์สิน) as the object of possession in Section 1367, the sole law that employs the 
term "property" in its provisions regarding this matter. 

5.1.3 Specific contracts  
5.1.3.1 Sale Contract  

 
Table 6 Comparative on Definition of Sale-Purchase Contract Between Thai and 
Foreign Laws 
 

Name of the Law Definition of ownership 

French Civil Code Article 1582 A sale is an agreement by which the 
one person binds himself to deliver a thing, and the 
other party agrees to pay for it. A Sale may be 
carried out by a document drawn up by a notary or 
by one merely signed by the parties 

Argentine Civil Code 
 

Article 1357 [1323]. There is a purchase and sale 
when one of the parties engage to transfer to 
another the ownership of a thing, and the latter 
engages to receive it and pay therefor a certain price 
in money. 
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Name of the Law Definition of ownership 

German Civil Code 
 

Section 433 Contractual duties typical for a 
purchase agreement (1) By a purchase agreement, 
the seller of a thing is obliged to deliver the thing to 
the buyer and to procure ownership of the thing for 
the buyer. The seller is to procure the thing for the 
buyer free from material defects and defects of title. 
(2) The buyer is obliged to pay the seller the agreed 
purchase price and to accept delivery of the thing 
purchased 

Japanese Civil Code 
 

Article 555 A Sale takes effect when one of the 
parties agrees to transfer a property right to the 
other party, and the latter agrees to pay him the 
purchase money for it. 

Thai CCC  
 

453. Sale is a contract whereby a person, called the 
seller, transfers to another person, called the buyer, 
the ownership of property, and the buyer agrees to 
pay to the seller a price for it. 

 
The provisions defined contract of sale can be classified into 

two categories. The initial category pertains to a sales agreement that emphasizes the 
'transfer' of the property being sold, specifically, Article 1582 of French Civil Law and 
Section 433 of German Civil Law. The second category pertains to a contract of sale in 
which the seller is obligated to transfer property rights to the buyer. This category can 
be further divided into two subcategories. The first subcategory involves a contract of 
sale, where the seller must transfer ownership of the specific object being sold, as 
stated in Article 1357 [1323] of Argentine Civil law and Section 453 of Thai Civil and 
Commercial law. The second subcategory involves a contract of sale, where the seller 
must transfer property rights without specifying the type of right, as outlined in Article 
555 of Japanese Civil law.  However, it is worth mentioning the uniqueness of the use 
of the term 'property' in Thai Civil and Commercial law. 

This is in the section that defines a contract of sale, specifically 
referring to 'ownership of property'. In contrast, other laws in the same category, like 
Argentine Civil law, use the term 'ownership of a thing'. 
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5.1.3.2 Hiring of Property (Lease) 
 
Table 7 Comparative on Definition of Hire of Property (lease) Between Thai and 
Foreign Laws 
 

Name of the Law Definition of ownership 

French Civil Code Article 1709 The hiring of thing is a contract whereby 
one of the parties binds himself to let the other 
party enjoy the use of a thing for a certain period in 
exchange for certain price which the other party 
bind himself to pay him. 

Argentine Civil Code 
 

Article 1527 [1493]. There is a lease or hire when 
two parties mutually bind themselves, one to grant 
the use or enjoyment of a thing, or to do a piece of 
work, or to render a service; and the other to pay a 
stated price in money for such use, enjoyment, work 
or service. The person who pays the price, is called 
in this Code the lessee, tenant, or hirer, and the 
person who receives it, the lessor or owner. The 
price is also called lease or rental. 

German Civil Code 
 

Section 535 
Contents and primary duties of the lease agreement 
(1) A lease agreement imposes on the lessor a duty 
to grant the lessee use of the leased property for 
the lease period. The lessor is to make available the 
leased property to the lessee in a condition suitable 
for use as contractually agreed and maintain it in 
this condition for the lease period. The lessor is to 
bear all costs to which the leased property is 
subject. 
(2) The lessee is obliged to pay the lessor the agreed 
rent 
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Name of the Law Definition of ownership 

Japanese Civil Code 
 

Article 601 The Hiring takes effect when one of the 
parties agree to let the other party use and take the 
profit of a things belonging to him and the other 
party agree to pay him a rent for it. 

Thai CCC  
 

537. A hire of property is a contract whereby a 
person, called the letter, agrees to let another 
person, called the hirer, have the use or benefit of 
a property for a limited period of time and the hirer 
agrees to pay rent therefore. 

 
The table reveals a shared characteristic among the definitions 

of hire of property (lease) in different countries, which is the granting of the lessee's 
right to utilize or derive advantages from the leased item, while the lessor receives 
remuneration. However, while contemplating the subject matter of the leasing 
agreement, it can be categorized into two distinct groups: The first category consists of 
legal systems that employ the term ‘things’ as the subject of the lease agreement. 
This category encompasses French Civil Code, Argentine Civil Code, and Japanese Civil 
Code. Another group consists of countries, such as German Civil Code and Thai CCC, 
that utilize the term ‘property’ as the object of the lease contract in their respective 
legal systems.  Nevertheless, within the legal framework of the countries that employ 
the term ‘things’ in lease agreements, the term is understood to encompass not only 
physical possessions but also the associated rights and assets. Ultimately, it is 
discovered that the laws of all the sample countries allow for the object of a contract 
to encompass both physical objects and incorporeal rights. 
 
 
 
 
 
 
 
 
 

Ref. code: 25666501040049BSD



103 
 

5.1.3.3 Gift (Donation) 
 
Table 8 Comparative on Definition of Gift (donation) Contract Between Thai and 
Foreign Laws 
 

Name of the Law Definition of ownership 

French Civil Code Article 711, Ownership is acquired and transferred 
by succession, by donation inter vivos, by will, and 
by a contract. 
Article 894 A donation inter vivos is an irrevocable 
act of transfer whereby the donor ipso facto divest 
himself, in favour of the donee, of the subject-
matter of the gift. 

Argentine Civil Code 
 

Article 1823 [1789]. There is a donation when a 
person by an act inler vivos, transfers the ownership 
of a thing to another gratuitously of his own free 
will. 
Article 1833 [1799]. Things which can be sold can be 
donated. 
Article 1834 [1800]. Donations can comprise only 
the present property of the donor, and if they also 
include future property, they are void as to the 
latter. Donations of all present property are valid if 
the donors reserve the usufruct, or an adequate 
amount to provide for their needs, and reserving the 
rights of their creditors and of their heirs, 
descendants, or legitimate ascendants. 
 
Article 1835 [1801]. The donor may reserve for 
himself the usufruct of the property donated or 
dispose thereof in favor of a third person. 
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Name of the Law Definition of ownership 

German Civil Code 
 

Section 516 Concept of donation (1) A disposition by 
means of which someone, using their own assets, 
enriches another person is a donation if both parties 
are in agreement that the disposition occurs 
gratuitously. (2) If the disposition has occurred 
without the intention of the other party, then the 
donor may, specifying a reasonable time limit, 
request the other party to make a declaration as to 
acceptance. Upon expiry of the period of time, the 
donation is deemed to be accepted unless the 
other party has previously rejected it. In the case of 
rejection, surrender of what has been bestowed 
may be demanded in accordance with the 
provisions on the surrender of unjust enrichment. 

Japanese Civil Code 
 

Article 549 Gift take effect when one of the parties 
concerned express his intention to give property 
gratuitously and the other party accepts it. 

Thai CCC 
 

Section 521. A gift is a contract whereby a person. 
Called the donor, transfers gratuitously a property 
of his own to another person, called the donee, and 
the donee accepts such property. 

 
From the table above, it can be seen that gift contracts in all 

countries have common elements. It must be a donation during life (donation inter 
vivos), not a donation after death because, in such a case, it must be in accordance 
with the provisions regarding wills. There must be an acceptance from the donee to 
such giving. However, some elements may differ in each country’s law. In particular, 
there is the different in the time when the contract will be considered valid. For Thai 
law, French law, and Argentine law, the contract will be valid when the donor delivers 
the property to the recipient. 

Japanese law, on the other hand, states that the gift contract 
is effective when the donor expresses his intention to give the property to the donee 
and the donee expresses the intention to accept such property. The object of the gift 
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contract is property. It can be either corporeal or incorporeal objects which. In Thai 
law, the word 'property' is used in Section 521 as well. 

 
5.2 Discussion on Problems on the Concept of Things and property in Thai Law  
 

5.2.1 Discussion on Definition of Things and Property  
An issue with the definitions of things and property in the current 

Thai CCC arises from the incorporation of distinct foreign private laws in the provisions 
that define ‘things’ and the provisions that define ‘property’ .When the drafters of the 
Thai CCC incorporated the French legal concepts and laws that define property into 
Thai law, they should have ensured that the provisions defining things were aligned 
with the French conceptions of ‘Things as property’ and ‘Things in the civil law’. 
Nevertheless, when it comes to defining things, the drafters made the decision to 
adopt the law from the German Civil Code (BGB) and the Japanese Civil Code, both of 
which lack sections that explicitly define property. Therefore, the Thai CCC definition 
of things does not require it to be "able to be appropriated" or "susceptible of having 
a value" in order to align with the definition of property. This is contrary to Article 2345 
of the Argentine Civil Code, which explicitly states that things must be "susceptible of 
having a value" similar to property defined in Article 2346, and that things are 
considered a part of property. 

Furthermore, with regards to the subject of ‘Things in the Civil Law’, 
the existing Thai CCC, which underwent revision in 1992, provides a definition of things 
in Section 137. The definition was revised by removing the words ‘in the legal sense’, 
leading to a wider understanding of things. If an individual focusses on just one clause, 
it may be interpreted that corporeal things are considered things based on the 
definition provided in Section 137. However, in fact, the scope of things as defined in 
Section 137 should be restricted to things that are considered property, specifically 
referring to things in the legal sense that the law recognises and considers as things in 
commerce implicitly. By implementing this approach, a precise differentiation can be 
established between the definitions of things in commerce or things as property and 
things outside commerce, as already defined in Section 143 of the Thai CCC.  

 The issue with the definitions of things and property in Thai CCC 
stems from the discrepancy between the concepts of the countries that influenced 
the reception of legal principles in the provisions on things, and the provisions that 
define property in the Thai CCC. 
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5.2.2 Discussion on Objects of Right in Property Rights 
The issue of objects of rights under Thai property law is primarily 

rooted in the provisions of the Thai CCC, Book IV. These provisions use the term 
'property' as the object of rights in various provisions, without considering the nature 
of rights or the principles of real rights. Essentially, a corporeal object is the only thing 
that can be the subject of real rights. Section 1336 of the law refers to ownership as 
'property', resulting in the Thai Supreme Court having to apply and make judgements 
regarding incorporeal objects such as shares. This means that shares can be acquired 
for ownership rights by adverse possession, even though the law does not explicitly 
state that company shares have ownership. However, when it comes to other forms 
of property, such as intellectual property, the Thai Supreme Court firmly maintains 
that there is no ownership over intellectual property for the reason that there are 
incorporeal objects. This is despite the fact that both types of incorporeal objects 
should not be subject to ownership or acquisition through legal or factual means. 

The issue of possession is another significant concern. While the term 
‘property’ is employed in the provisions of Section 1367 regarding the acquisition of 
possessory rights, which encompasses both corporeal and incorporeal objects, it is 
crucial to note that the Thai CCC drafters did not incorporate Article 205 regarding the 
mutatis mutandis application of possession to property rights when they adopted 
Article 180 of the Japanese Civil Code as a model for drafting. Rather, the drafters 
opted to employ the term "property" as the object of possessory rights under Section 
1367. From this perspective, the law may be extended to encompass intangible 
property; however, the application of the law in accordance with the provisions and 
mutatis mutandis may differ. The application of the Thai CCC's provisions on the 
mutatis mutandis application of possession provisions to property rights, similar to the 
Japanese Civil Code, would not be a matter of consideration in the event that there is 
no physical holding. Conversely, the interpretation of the fact that rights cannot be 
physically held is complicated by the application of Section 1367 to both things and 
rights simultaneously. It becomes a matter of interpretation within the legal system. 

5.2.3 Discussion on Subject-Matter of Specific Contracts 
Among the provisions about specific contracts, the contract under 

Thai CCC that gains the most concern is the sale contract. he reasons for this is that 
the definition outlined in Section 453 of the Thai CCC is specifically tied to the transfer 
of ownership of the property involved in the contract. However, the inclusion of 
property types that lack inherent ownership, such as property rights or other 
incorporeal property, including cases where legal ownership is absent, such as land 
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with Nor Sor 3 Gor, will inevitably lead to complications in the application of Section 
453's definition. French and German law employ the phrase 'deliver' rather than 
'transferring ownership' in their definition of sales legislation, in contrast to Thai law or 
Argentine law. The selection of such terminology offers versatility, allowing it to 
encompass more than only property that is owned. Furthermore, the utilization of the 
term 'things' in legal methods can be understood to encompass rights or other entities 
that are the focus of a sales agreement, without impacting the fundamental concept 
of actual rights. Thailand's use of the term "transfer of ownership" in property has 
resulted in a situation where certain scholars and court rulings believe that shares, 
being incorporeal property, can be owned. This perspective contradicts the concept 
of real rights. 

According to the Japanese Civil Code, it appears that describing a 
sale as a 'transfer of property rights' is a more intriguing and suitable description than 
defining it as a transfer of ownership in a property. The absence of a requirement to 
describe the sort of property rights being transferred enables greater flexibility in the 
use of the sale definition and minimizes issues in interpretation.  Hence, it might be 
imperative to reassess the meaning of a sales contract according to the Thai CCC.  

In practice, Things, rights, corporeal objects, or incorporeal objects, 
can all be the subject of a sale contract without being exclusively associated with the 
transfer of ownership. It is imperative to revise the definition of Section 453 in the Thai 
CCC to align with the prevailing business and technology circumstances. 

From the author’s viewpoint, the current laws concerning leasing 
contracts may already be adequate. Nevertheless, the present application of the term 
'property', which encompasses a wider scope than 'things' , may engender arguments 
in specific instances. Moreover, Thailand lacks explicit regulations on the leasing of 
rights or incorporeal objects. As technology breakthroughs, incorporeal objects or 
digital assets have the potential to disrupt the use of different properties.  

Presently, agreements for the use of these property frequently take 
the form of unspecified contracts or contracts for services, which may be enhanced 
with clauses addressing situations where the leased object has a right on intellectual 
property to enhance clarity. The author posits that there may be inherent systemic 
difficulties with the current requirements of gift contracts. Section 521 employs the 
term 'property' to encompass a range of property rights, including intellectual property 
rights and claims. Each of these rights has distinct regulations governing their transfer. 
One possible approach to enhance user comprehension is to include provisions 
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explicitly stating that the transfer of indicated rights must adhere to specific legislation 
or include provisions that provide clarification on current regulations. 
 
5.3 Conclusion  
 

Considering the discussions in this chapter, it might be concluded that the 
concept of things (Sap) and property (Sapsin) in Thai CCC faces problems in three main 
areas: definitions, provisions on property, and provisions on specific contracts.  

The primary source of difficulties in comprehending the concepts of things 
and property in Thailand arises from the definitions of things and property, which are 
somewhat incongruous due to the design of laws that borrowed templates from 
countries with divergent views. 

An extensively discussed matter is the classification of different forms of 
energy, such as electricity, in relation to the legal definition of things as outlined in the 
Criminal Code R.E. 127. (A.D.1908) It has been discovered that the definition of things 
in this code is more boarder than the term in the Thai CCC.  

Presently, there is a contentious discussion on the definition of the term 
'corporeal object' and the appropriate criteria for its classification. This is because if it 
satisfies the criteria outlined in Section 6 (10) of the Criminal Code R.E. 127 (A.D.1908), 
which encompasses a wide range of objects, which person can have ownership, of or 
have the authority to be an owner, it would be more appropriate than the current 
definition of things in the Thai CCC for application in the context of criminal law. 

The utilization of the term ‘property’ in multiple provisions of the Thai 
CCC, specifically in Book III of Specific Contracts and Book 4 of Property, poses 
challenges in both theoretical and practical interpretation. In the foreign civil codes for 
examples, the French Civil Code, the German Civil Code, or the Japanese Civil Code, 
where the term ‘property’ is not defined, interpreting it to include rights over things 
or property is a method of interpreting a narrower term to be broader in accordance 
with the intent of the law. This approach is consistent with the civil law legal 
methodology, rather than using a broad term like ‘property’ and leaving it up to the 
users to determine whether it refers only to things, rights, or incorporeal property. The 
latter approach appears to facilitate the departure from legal principles, as seen in the 
case of Thai Law where the term ‘property’ is used in different provisions. This leads 
to the application of the law in a manner that contradicts other legal principles, such 
as ownership of incorporeal property for examples, shares, or adverse possession of 
shares.  
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The issues mentioned stem from the fact that the Thai CCC consistently 
employs the term property in various laws without considering the real rights 
associated with the property in question. Furthermore, Thai legislation lacks provisions 
for quasi-possession or possession of rights based on the principle of quasi-possession, 
comparable to the approach taken by Japanese law, which served as a reference 
during the development of Section 1367. This is an additional issue contributing to the 
ongoing dispute on the object of possession. 

Furthermore, regarding the provisions in specific contracts, the definition 
of a sale-purchase contract in Thai CCC law appears to be more troublesome than the 
definitions of other contracts mentioned. This is because Thai CCC stipulates that a 
sale must 'transfer the ownership of property'. This phrasing is incongruous with current 
circumstances and fails to accommodate other contractual subjects that may lack 
ownership, regardless of whether they are corporeal or incorporeal objects. Essentially, 
a sale involves the complete and direct transfer of property from the seller to the 
buyer in exchange for a mutually agreed-upon price. The purchaser will have the ability 
to utilize, transfer, dispose of, or terminate ownership of the said property, regardless 
of whether it is corporeal or incorporeal objects. When examining the concept of a 
sales contract according to Article 555 of the Japanese Civil Code, it appears more 
suitable and adaptable for future property sales contracts to employ the word 
‘property rights’ rather than ‘ownership of property’. 
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CHAPTER 6 
CONCLUSION AND RECOMMENDATIONS 

 
6.1 Conclusion  
 

The concept of things has been deeply interconnected with the human 
race for an extensive duration. Humans acknowledge and appreciate the possession 
of their resources and tools, therefore developing a sense of value and importance 
towards these belongings. While the concept of property has changed throughout 
history, particularly throughout the tribal and kingdom eras. Notably, the concept of 
things and real right in Roman law has played a vital role in its systematic development. 
The concept of Property has been progressively refined in the Conceptual Phase 
through many schools of thought, leading to its current existence. 

Following this, the concept of things and property as appeared in Roman 
law and the Conceptual Phase were incorporated into modern civil codes, beginning 
with the creation of the French Civil Code and the German BGB. These two codes, 
namely the Romanistic legal family and the Germanic legal family, are widely regarded 
as the most influential civil codes for the development of current civil codes in the 
civil law system worldwide. They have served as prototypes for several civil codes, 
including the Argentine Civil Code and the Japanese Civil Code. 

In Thai law before the modernisation of legal system, the concept of things 
and property was rooted in traditional Thai customs and influenced by Brahminism 
and Buddhism. This can be seen in the Law of Three Seals, which introduced the 
distinction between ‘things with soul’ and ‘things without soul’. However, the concept 
of property rights did not encompass the ideas of ownership or possessory rights as 
found in modern law. Nevertheless, fundamental contracts pertaining to property, such 
as sales contracts, property leases, and gifts, have existed since the era of the Law of 
Three Seals.  

Nevertheless, Thailand's losing extraterritorial powers to foreign countries 
subsequent to the signing of the Bowring Treaty played a pivotal role in prompting the 
country to initiate a comprehensive overhaul of its bureaucratic structure. This 
encompassed reforms in the legal system, judicial system, and legal codes. During the 
initial phase, Thailand enlisted the services of European legal advisers to offer guidance 
on setting up the administrative framework and formulating legislation. With the 
establishment of the Ministry of Justice's law school, the government started producing 
Thai legal professionals domestically. During that period, Western legal principles of 
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things and property began to be introduced into the Thai school system, coinciding 
with the development of legal codes in Thailand. 

In the initial phase of Thai legal codification, the Thai government used 
European legal jurists who were largely tasked with authoring the codes. The process 
of incorporating foreign laws into Thai written law commenced during this period, 
commencing with the introduction of the Thai Penal Code of R.E. 127 (A.D.1908), which 
served as Thailand's first modern legal code. This code successfully integrated the 
original provisions from the Law of the Three Seals with modern legal principles and 
term ‘things’ was initially defined in the Penal Code of R.E. 127. 

Subsequently, the Thai government formed a commission of French 
drafters to prepare the Thai CCC. The process of creating a draft was postponed and 
encountered difficulties. Subsequently, the CCC B.E. 2466 (A.D.1923) was finalized, 
encompassing the initial two volumes: Book I: General Principles and Book II: 
Obligations. Nevertheless, the Thai CCC B.E. 2466 (A.D.1923) faced opposition from 
several sectors due to its substance and political reasons, primarily because it exhibited 
a significant influence from French law. As a result, there was a postponement in 
implementing the CCC B.E. 2466 (A.D.1925), the request was made to create a new 
CCC, specifically the new CCC B.E. 2468 (A.D.1925), with the majority of the committee 
members being Thai. Consequently, the concepts of things and property as defined in 
the CCC B.E. 2466 were effectively terminated. 

The Thai drafters utilized the method of legal transplantation from various 
foreign laws, such as French law, German law, Japanese law, Argentinian law, English 
law, etc., as models for promptly drafting the new Thai CCC, given the time constraints. 
This measure was implemented to mitigate the excessive dominance of French law 
influence in Thai law, as exemplified by the CCC B.E. 2466 (A.D.1923) The Thai CCC of 
1925 could be described as nearly identical to the English translations of foreign laws 
that were incorporated into the initial draft of the Thai CCC, which was originally 
composed in English and later translated into Thai. 

An important issue that emerged was that the Drafting Committee used 
laws from different countries as models for legal transplanting in the Thai CCC B.E. 
2468 (A.D. 1925). While it successfully addressed the issue of excessive influence from 
any one foreign law, it led to certain sections becoming incongruous as a result of 
transplanting laws from countries with divergent concepts or belonging to distinct legal 
lineages. For instance, the provision that establish the definition of things were 
transplanted from the German Civil Code (Bürgerliches Gesetzbuch) and the Japanese 
Civil Code, both of which lack provisions explicitly defining the term ‘property’. 
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Nevertheless, the provision regarding property were transplanted from the French Civil 
Code and the Argentine Civil Code, which have distinct definitions of things compared 
to the German and Japanese Civil Codes. This has resulted in difficulties in describing 
the correlation between things and property in the existing Thai legal framework. 

Furthermore, following the enactment of the new Thai Criminal Code in 
1956 (B.E. 2499) as a replacement for the Thai Penal Code of R.E. 127 (A.D.1908), the 
definition of things was no longer included in the new Criminal Code. This matter has 
resulted in difficulties in comprehending criminal offences, particularly those relating 
to things, as many offences specify the object of protection as ‘things,’ akin to the 
stipulations in Thai Penal Code R.E. 127. The concept of things in Section 6 (10) of the 
Thai Penal Code encompasses a wider scope than the definition of things in Section 
98 of the Thai CCC B.E. 2468 and Section 137 of the Thai CCC B.E. 2535 (A.D.1992).  

Consequently, the extent of legal enforcement in relation to offences 
against property has become more limited. According to the principle of Nullum 
Crimen Nulla Poena Sine Lege (no crime, no punishment without law), the term in the 
Thai criminal code used the term ‘things’ not ‘property which has to interpret 
following the definition of things in the Thai CCC. As a result, there have been 
controversial and debated instances of electricity theft and other energy-related 
substances to this day. 

An important concern arises regarding the identification of the object of 
rights entitlements in Books III and IV. These books employ the term ‘property’ without 
considering the real rights over objects or extracting only certain provisions from foreign 
laws without considering other relevant provisions in those laws. This leads to skewed 
interpretations and currently poses issues in interpretation. One explanation for this is 
that the Thai CCC was divided into different books, with Books I to Book III being drafted 
and published before Book IV, which deals with Property. Consequently, numerous 
expressions in Book III exhibit contradictory usage of the word ‘property’ in relation to 
the principles of property law. Subsequently, while Book IV on Property was being 
compiled, the term ‘property’ was included in the provisions to maintain consistency 
with the prior provision found in other books. 

The final issue pertains to the revision of the CCC, specifically Book I, which 
took place in 1992. The revision made in Section 137, which removed the phrase ‘in 
the legal sense,’ had an impact on the understanding and interpretation of the concept 
of things within the legal framework. Section 143 of the Thai CCC includes a provision 
regarding things outside of commerce. Retaining the phrase ‘in the legal sense’ in this 
provision enhances systematic comprehension. It allows for a clear explanation that 
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all property referred to in the Thai Civil Code pertains to only legal things, excluding 
other corporeal objects that are considered things outside of commerce. 

In conclusion, the Legal transplantation of foreign laws into the Thai CCC 
has resulted in difficulties when it comes to implementing and understanding existing 
Thai legislation. The drafting committee had a restricted timeframe to compose the 
CCC due to Thailand's loss of extraterritoriality. As a consequence, legislation from 
different foreign countries with varying perspectives on the same matter was 
transplanted without thorough examination of their coherence. Furthermore, the 
individual publication of each Book of the Thai CCC led to a lack of consistency in the 
treatment of property across the Book and prevented a comprehensive examination 
of the topic in the CCC. This has led to difficulties in the interpretation of the concept 
of things and property in the existing Thai legislation. 

 
6.2 Recommendations 
 

It is evident that all the issues addressed stem from sections in the Thai 
CCC. Based on the aforementioned findings, the author proposes the following 
recommendations for enhancing the regulations pertaining to things and property: 

1) Revise Section 137 of the Thai CCC by incorporating the guidelines 
outlined in Section 98. Specifically, include additional text that aligns with the 
definition of property as stated in Section 138. 

 
Previous  

“Section 137 Things are corporeal objects.” 
 

Suggested 
“Section 137 Things, in the legal sense, are corporeal objects 

susceptible of having a value and of being appropriated 
2) Amend the provisions of Thai Criminal Code on the provision on 

definition or the provisions on offense on theft 
2.1) Suggesting the new provision on Section 1 (19) in accordance 

with Section 6 (10) of the Penal Code R.E 127, which defines property, for the 
purpose of addressing property-related offenses. The inclusion should 
encompass the following: 

 
Suggested (1)    
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“Section 1 (19) Things mean objects, which person can 
have ownership, of or have the authority to be an owner e.g., money, 
moveable thing, and immovable things, it shall be considered as things 
defined in this section.” 

2.2) Suggesting the inclusion of supplementary clauses in Section 
334, Paragraph 2 of the Criminal Code pertaining to the act of unlawfully 
obtaining energy or incorporeal property. 

Previous 
“Section 334 Whoever, dishonestly taking away the thing of 

other person or which the other person to be co-owner to be said to 
commit the theft, shall be imprisoned not out of three years and 
fined not out of six thousand Baht”. 

 
Suggested (2)  

“Section 334 Whoever, dishonestly taking away the thing of 
other person or which the other person to be co-owner to be said to 
commit the theft, shall be imprisoned not out of three years and 
fined not out of six thousand Baht”. 

Whoever, dishonestly stealing the electricity, energy, or incorporeal 
property of other person or which the other person to be co-owner to be 
said to commit the theft according to the first paragraph.” 

 
3.) Revise or add to Section 453 of the Thai CCC to clarify the definition of 

a contract of sale. This can be done by either replacing the phrase 'the ownership of 
property' with 'the property right' as stated in Article 555 of the Japanese Civil Code, 
or by substituting the word 'property' with 'things' and including the provisions of Article 
453, paragraph two, for the sale of property rights. 
Previous 

“Section 453. Sale is a contract whereby a person, called 
the seller, transfers to another person, called the buyer, the ownership 
of property, and the buyer agrees to pay to the seller a price for it.” 

 
Suggested (1)    

“Section 453. Sale is a contract whereby a person, called 
the seller, transfers to another person, called the buyer, the property 
right, and the buyer agrees to pay to the seller a price for it.”  
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Suggested (2)  

“Section 453. Sale is a contract whereby a person, called 
the seller, transfers to another person, called the buyer, the ownership 
of things, and the buyer agrees to pay to the seller a price for it. 

The provisions of this chapter shall apply mutatis mutandis 
to cases where a person sell his/her property rights with an intention 
to    sell and purchase such property rights. 

 
4.) Revise or add to the Thai CCC, specifically Section 1336, which pertains 

to the definition of ownership, as well as other relevant sections found in Book 4 of 
the Thai CCC. This revision should involve replacing the term 'property' with the term 
'things'. 
Previous 

“Section 1336. Within the limits of law, the owner of 
property has the right to use and dispose of it and acquires its fruits; 
he has the right to follow and recover it from any person not entitled 
to detain it and has the right to prevent unlawful interference with it.” 

Suggested 
“Section 1336. Within the limits of law, the owner of things 

has the right to use and dispose of it and acquires its fruits; he has the 
right to follow and recover it from any person not entitled to detain it and 
has the right to prevent unlawful interference with it.” 
 
5.) Revise or add to modify Section 1367 of the Thai CCC by either 

substituting the term 'property' with 'a thing or a right' as done in Article 2255 [2228] 
of the French Civil Code, or by replacing the use of 'property' with 'things' and 
introducing provisions on the possession of rights similar to Article 205 of the Japanese 
Civil Code. 
Previous 

“Section 1367. A person acquires possessory right by holding a 
property with the intention of holding it for himself.” 

Suggested (1) 
“Section 1367. A person acquires possessory right by holding a 

thing or a right with the intention of holding it for himself.” 
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Previous 

“Section 1367. A person acquires possessory right by holding a 
property with the intention of holding it for himself.” 

Suggested (2) 
“Section 1367. A person acquires possessory right by holding a 

thing with the intention of holding it for himself. 
The provisions of this chapter shall apply mutatis mutandis to cases 

where a person exercises his/her property rights with an intention to do so on 
his/her own behalf.”  
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